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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, RK. PURAM,
NEW DELHI

COURT -111

EXCISE APPEAL NO. 5580 OF 2004

[Arising out Order-in-Appeal No. 600-601-CE/BPL/2004 dated
17.8.2004 passed by the Commissioner of Central Excise (Appeals-II),
Bhopal]

For approval and signature:

Hon’ble Mr. M. Veeraiyan, Member (Technical);
Hon’ble Mr. P.K. Das, Member (Judicial) A

o

1. | Whether Press Reporters may be allowed to see the
order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

2. | Whether it would be released under Rule 27 of the N -
CESTAT (Procedure) Rules, 1982 for publication in
any authoritative report or not?

3. | Whether their Lordships wish to see the fair copy of /

the order?

4. | Whether order is to be circulated to the Departmental | . v
authorities? Nj |

M/s. Saroj Metal Worsks, Appellant
Vs.

CCE, Bhopal Respondent

Appearance:

Shri Er. Y., Advocate, for the appellant;
Shri Virender Chaudhary, Departmental Representative, for the Revenue,

Coram:

Hon’ble Mr. M. Veeraiyan, Member (Technical);
Hon’ble Mr. P.K. Das, Member (Judicial)




Date of hearing/decision: 08.12 2008

(X

FINAL ORDERNO. T2 Y / D57 dated

Per P.K. Das:

The appellants are engaged in the manufacture of LPG cylinders
and cleared to vartous Oil companies on higher provisional prices. The
oil companies by a letter dated 31.10.2000 finalized and reduced the
price. The appellants filed refund claim on 2.2.2001 of Rs. 16,24,205/-
for the period July, 1999 to 31% October, 2000. The adjudicating
authority sanctioned refund of Rs. 8,55,895/- for the period of one year
prior to date of filing of the refund claim. He rejected refund claim for
Rs. 7,68,310/- as time barred. Both the parties filed appeal before the
Commissioner (Appeals). By the impugned order, the Commissioner
(Appeals) disposed of both the appeals.

2. Heard both sides and perused the record.

3. We find that Revenue filed appeal before the Commissioner
(Appeals) on the ground of unjust enrichment and on limitation. The
appellant also filed appeal on the ground that refund is not barred by
limitation as they paid duty on provisional price, which is treated as
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_.provisional ameunt. The main contention of the learned Advocate of the
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appellant is that the Commissioner (Appeals) has observed, the assessee’s
appeal is allowed to certain extent which is not specified t-afegeﬂg He

further, submits that the Revenue’s appeal is also partially allowed,

N




which is also not clarified in the said order. Learned D.R. submits that
on perusal of the findings of the Commissioner (Appeals), it is clear that
unjust enrichment is not applicable but limitation is applicable. On
perusal of the impugned order we find that the Commissioner (Appeals)
observed regarding unjust enrichment as under:-

”As regards the aspect of unjust enrichment raised in the instant
revenue appeal, I find that the Apex Court in case of Mafatlal Ind. Vs.
UOI at para 95 has held that section 11A and 11B are not applicable in
case of refunds as a result of finalization of assessment and hence,
treating the aforesaid assessments as provisional under rule 9B, I observe
that the question of unjust enrichment under section 11B does not arise.”
4, We noted that the Commissioner (Appeals) allowed the refund
from 15.10.2001 when the appellant submitted all the documents.
Learned Advocate submits that the appellants filed refund claim on
2.2.2001 which was not considered by the Commissioner (Appeals). We
find that there is factual dispute in the present case. Accordingly, we set
aside the impugned order and remand the matter to the Commissioner

(Appeals) to decide afresh after considering the submissions of the

appellants. Appeal is allowed by way of remand.

(Dictated & pronounced in the Open Court.) y
vrey
(M.VEERAIYAN)
MEMBER (TECHNICAL)
(P.K. DAS)
. MEMBER (JUDICIAL)
Dated 8" December, 2008
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