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EXCISE APPEAL BRANCH
Appeal No.  E/4444/2004 - EX[DB] Date 27/11/2008

Assistant Registrar
C.ES.T.AT.New Delh

To:
KAMACHI GRANITES PVT. LTD.

RIICO INDL. AREA, MADANGUNI, KISHANGARH

KAMACHI GRANITES PVT. LTD. - Appellant
Vs
C.C.E. JAIPUR-II Respondent
I am directed to transmit herewith a certified copy of Final order No. 889/2008- EX[DB] dated 24-11-08

passed by the Tribunal under  Section 35-C(1)of Central Excises Act, 1944
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* CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI
COURT NO.II

E/Appeal No.4444/2004 -Ex(Br)

(Arising out of order in appeal No. 428/RM/cE/JPR.I1/04 dated 7.7.04
passed by the Commissioner of Central Excise (Appeals), Jaipur)

M/s Kamachi Granites Pvt Ltd Appellant
(Rep. by Shri K.K. Anand, Advocate)
Vs
CCE, Jaipur Respondent

(Rep. by Shri B.S. Suhag, DR)

Coram: Hon’ble Mr.D.N. Panda, Member(Judicial)
Hon’ble Mr. Rakesh Kumar, Member(Technical)

Date of Hearing:17 .11.08

Firual Order No. £Jq /2008-Ex(BR)
Per D.N. Panda:

Learned Advocate Shri K.K. Anand argued that the activity cutting of
granite slabs carried out by the appellants not being manufacturing, there
will be no duty liability on the appellant. Once it is held that there was no
manufacture, charge of clandestine removal shall not be sustainable.
According to him, any departure to the process of law cannot bring the
appellant to duty liability. He relied on the judgment of the Hon’ble
Supreme Court in the case of Aman Marble Industries Pvt Ltd Vs CCE
Jaipur reported in 2003 ( 157) ELT 393 (SC) and judgement of the Hon’ble
Rajasthan High Court in the case of Anmol Granites Vs Union of India

reported in 2006 (199) ELT 769 (Raj), and submitted that the appellants
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b , grievance is not on the clandestine removal at this stage but on the

principal issue whether there was any manufacture of dutiable goods done.

2. The learned DR appearing for the Revenue clarifies that. the case of
Aman Marble Industries Pvt Ltd case was decided on 18.9.2003. Learned
Adjudicating Authority passed the order on 04.06.2003. That authority had
no occasion to go through the judgement of the Hon’ble Supreme Court.
Similarly, judgment in Anmol Granite case was delivered on 20.1.2006. In
view of such a situation, the appellants may get an opportunity of hearing
before the Adjudicating Authority on the basis of law.

3.  Heard both sides and perused the record. There is no dispute that the
argument of the learned Counsel has force since the law laid down by the
Apex Court as pleaded by them was not before the learned Authority to
determine whether the activities which was carried out by the appellant
amounted to manufacture since such a issue was not dealt by the order of
adjudication.  Therefore, the appellate order to this extent calls for
interference.

4.  To resolve the dispute, we send the matter back to the learned
Adjudicating Authority who shall determinate the activity of manufacture in
the light of Apex Cour\t\»decision and the decision of the Hon’ble High Court
of Rajasthan cited (supra). The authority while re-examining the issue shall
give reasonable opportunity of hearing to the appellant. Without expressing
any opinion at this stage, we - .. .:.Z remand the matter back for fresh

adjudication by end of March, 2009, granting fair opportunity to the

appellants to lead its defence as admissible by law.
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5. In the result, the impugned order is set aside and the appeal is

allowed by way of remand.

(Order dictated and pronounced in the open Court).

(D.N. Panda)
Judicial Member

(Rakesh Kumar)
Technical Member




