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' Vs
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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
West Block No.2, R.K.Puram, New Delhi-110066.
Principal Bench, New Delhi.

E/4613/04

[Arising out of Order-in-Appeal No.316/CE/JAL/04 dt.26.7.04
passed by the Commissioner(Appeals),Jalandhar)

For approval and signature: -

Hon"ble Mr. D.N.PANDA, MEMBER JUDICIAL

Hon’ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

1. Whether Press Reporters may be allowed to see:
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of :
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4, Whether order is to be circulated to the

Department Authorities:
M/S. Rail Fab Appellant
Versus
CCE, Jalandhar Respondent
Appearance

Shri Sudhir Malhotra, Adv. for the appellant
Shri M.M.Singh, Authorised Departmental Representative(DR) For
respondent

Coram: Hon’ble Mr. D.N.PANDA, JUDICIAL MEMBER
Hon'ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

Date of decision: 10.]11.08
Finiat~ Order No, R78 v g—&x
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Per D.N.Panda:
Heard both sides.

2. Ld. Counsel for the appellant submits that the scrap arose in the
course of manufacture of water tank by the appellant were sent to job
worker for conversion of the same and to manufacture useful goods for
- the appellant so that the appellant shall be able to use such manufactured
goods in the water tank ultimately manufactured for the Railways. He
submits that the scrap was converted by the job worker and that resulted
with duty free goods in terms of Notification No.214/86. He further
submits that since job worker was not liable to pay the duty, the appellant
using the goods of job worker should not suffer from duty. In support of
his contention, he relied upon the decision of the Larger Bench in the case
of  Wyeth Laboratories Ltd. vs CCE, Bombay reported in
2000(120)ELT.218. Relying upon the judgment he submits that the scrap

was generated as inputs and such inputs were only sent for
processing by the job worker.

2. We are unable to trace from the appellate order whether the
Ao Azt~
contentions made by learned Counsel /\were advanced before the Id.

appellate authority. We have noticed from the impugned order dt.26.7.04

e
at page 3 that/\order dt.29.6.04 passed by the self same authority holding

duty liability on clearance of waste of alluminium effecte,f from the
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factory of the Appellant was subject matter of appeal before the Tribunal
in appeal No0.4579/04 and that appeal was disposed of on 7.2.05 holding
in favour of the appellant.
3. In view of the aforesaid position and finding that the first appellate
order is a non-speaking order on the points raised as aforesaid and
similar such matter of the appellant was decided by Tribunal as above, we
send the matter back to the 1d. appellate authority to consider the prayer
of the appellant in the light of Notification No.214/86 and the Larger
Bench decision cited supra as well as decision of Tribunal in Appeal case
No.E/4579/04 disposed on 7.2.05.
fl. In view of our aforesaid observation we send the matter back to
the learned appellate authority to do justice to the appellant =~ giving
them reasonable opportunity of hearing and decide the matter on the
touch stone of law.

Order dictated in the open Court.

)

(D.N.Panda)
Member Judicial

(Rakesh Kumar)
Member Technical




