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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
West Block No.2, R.K.Puram, New Delhi-110066.
Principal Bench, New Delhi.

E/5206/04

[Arising out of Order-in-Appeal No.221-CE/BPL/2004 dt.20.7.04
passed by the Commissioner(Appeals), Bhopal)

For approval and signature:

Hon’ble Mr. S.S.KANG, VICE PRESIDENT v-
Hon’ble Mr. RAKESH KUMAR, MEMBER TECHNICAL

1. Whether Press Reporters may be allowed to see:
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 1982?

2. Whether it would be released under Rule 27 of :
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4, Whether order is to be circulated to the

Department Authorities:
M/s. Diamond Cement Appellant
Versus
CCE, Bhopal Respondent
Appearance

Shri Ravi Raghvan, Adv. For appellant
Shri B.S.Suhag, Authorised Departmental Representative(DR) For

respondent

Coram: Hon’ble Mr. S.S.KANG, VICE PRESIDENT
Hon’ble Mr. RAKESH KUMAR, MEMBER TECHNICAL

Date of hearing: 4.9.08

/;M Order No. € Y \//\ M




Per S.S Kang:

Heard both sides. The appellant filed this appeal against the
impugned order whereby demand of Rs.12,46,522/- was confirmed and
penalty was imposed. The appellant is engaged in the manufacture of

cement and clinker and having two units, one is at Narsingarh and another

" isatImlai. In Feb’01, the Narsingarh unit was to pay duty of Rs.39 lakhs

through PLA and the other unit was to pay Rs.27 lakhs through PLA.
The appellant filed necessary TR.6 challan relating to Narsingarh unit and
deposited the duty in the account of Imlai and vice versa. The revenue’s
case is that where the appellant paid excess duty, the appellant can ask for
refund and where the less duty has been paid, the appellant requires to be
paid the differential duty.

2. The contention of the appellant is that it was due to mistake the
amounts were deposited in different account and Imlai unit has paid duty
in excess to their liability which is equal to the differential duty against
the second unit. The appellant also produced the necessary ceZfa
evidence which is after verification from PLA account. The appellant
also submitted that they undertake not to file any refund in respect of

excess duty paid in Imlai unit.

3. The contention of the revenue is that where the duty in excess has

been paid, the applicant has to file refund and where the duty has been




: 3

paid short, the appellant was liable to pay differential duty as per the
impugned order.

4. We find that in this case excess duty has been paid in one unit

which is equvilent to the differential duty demanded in respect of the

second unit. Both the units belong to the same manufacturer. The

appellant explained the reasons by mistake in deposit excess duty in one

* unit and less duty in another unit. We find the duty paid in excess in one

unit is to be adjusted against the deemed differential duty and against the

other unit of the assessee. In view of this, the impugned order is set aside

and appeal is allowed as indicated above. The appellants are not entitled

for refund of duty paid in excess in Imlai unit.

Order dictated in the open Court,

(5.S.Kang)
Vice President

(Rakesh Kumar)
Member Technical




