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‘g.‘{STOMS EXCISE & SERVICE TAX APPELLATE

TRIBUNAL,
West Block No.2, R.K.Puram, New Delhi

COURT-1

Date of hearing/decision:21.10.2008

Stay Application No.1977 of 2008 in
Central Excise Appeal No.20;5 of 2008

Arising out of the order in appeal No.345/CE/CHD/2008 dated 4.7.08 passed
by the Commissioner (Appeals), Central Excise, Chandigarh.

For Approval and Signature:

Hon'ble Mr. Justice S.N. Jha, President .
Hon'ble Mr. M. Veeraiyan, Member (Technical) '

1 | Whether Press Reporter may be allowed to see the No
Order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of
CESTAT (Procedure) Rules, 1982 for publication in N©
any authoritative report or not?
3 | Whether their Lordships wish to see the fair copy of | Seen
the Order?
4 | Whether Order is to be circulated to the Yes
Departmental authorities?

Appellant/applicant Respondent

Ambuja Cement Limited VS. C.C.E.,
Chandigarh

Appearance:

Shri B.L. Narasimhan, Advocate for the appeliant
Shri Amit Jain, Authorized Departmental Representative (DR) for the

Revenue

Coram: Hon’ble Mr. Justice S.N. Jha, President
Hon'ble Mr. M. Veeraiyan, Member (Technical)

¢7A Yy Order No. ”g’//og"gﬁx’
F/wAL@-ﬁmﬂ,ND\gf ‘7‘) y ¥ &y

Per M. Veeraiyan:

Heard both sides for a while on the stay petition.
2 This is an appeal against the order of the Commissioner
(Appeals) No. 345/CE/CHD/2008 dated 4.7.08 by which he dismissed
the appeal against the order of the original authority dated 22.11.06
on the short ground that the condition of the Stay Order was not

complied ‘Nith. As the issue involved is a simple one, we waive the pre-
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depc‘s‘ﬁ'/(;f the dues as per the impugned order and proceed finally to
dispose of the appeal.

3. There was a dispute about dutiability of clinker used by them in
the manufacture of cement and the issue has been decided by the
Tribunal against the appellant. The duty involved amounting to Rs.9
Vcrores relating to the period June, 2005 to September 2005 stands
paid by the appellant on 3™ Qctober, 2005. It is also submitted that
the appellant has filed appeal against the said decision before the
Hon’ble Supreme Court and the matter is yet to be decided.

4, The present dispute relates to the order of recovery of interest
on the demand mentioned above. The original authority apart from
confirming the order of recovery of interest of Rs.16,46,831/- under
Section 11AB of the Central Excise Act, 1944, imposed a penalty of
Rs.15 lakhs under Rule 25 of the Central Excise Rules, 2002. The
Commissioner (Appeals) directed the appellant to pre-deposit an
amount of Rs.10 lakhs towards penalty which has not been complied
with by the appellant and on the said ground, the appeal stands
dismissed. In other words, the appeal has not been decided by the
Commissioner (Appeals) on merits.

5. In this particular case, the dispute relates to the order for
recovery of interest relating to the confirmed demand which is in
appeal before the Supreme Court. According to the appellant, the duty
itself is not payable. On this point, we need not offer any comment as
the Tribunal has already decided the matter. It was also submitted
that penalty cannot be imposed for non-payment of interest.This issue
also has not been decided by the Commissioner (Appeals) on merits.
We are of the considered view, that in the facts and circumstances of
the case, the dismissal of the appeal for non-compliance of the
amount to be deposited under Section 35 F may not be appropriate. In
the interest of justice, we deem it proper to set aside the order of the
Commissioner (Appeals) and remand the matter to him for

fonsidering the appeal on merits without insisting on any pre-deposit
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of "he-ifterest and the penalty as per the order of the original
authority. We express no views on the merits of the case.

6. The appeal is allowed by way of remand. Stay petition also is

disposed of.

(Dictated and pronounced in the open Court)

(Justice o’.N.JHé)
Pre/sident

(M. Veeraiyan) g
Member (Technical)
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