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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL, NEW DELHI (PRINCIPAL BENCH) NEW DELHI

Excise Appeal No.4120 of 2004-Excise Branch

[Arising out of Order-in-Appeal No.244/RPR-1/2003 dated 07.07.2003 of
the Commissioner of Central Excise & Customs (Appeals), Raipur (CG)]

Date of Hearing/ Decision:22.‘1 2.08
For approval and signature:

Hon’ble Mr.D.N. PANDA, JUDICIAL MEMBER
Hon'ble Mr.RAKESH KUMAR, Member (Judicial)

M/s. P.C.C. Pole Factory ...Appellant
[Rep. by.None.]
Vs.
CCE, Raipur ....Respondent

[Rep. by Shri S. Srivastava, DR]

CORAM: Hon’ble Mr. D.N. PANDA, JUDICIAL MEMBER
Hon’ble Mr. RAKESH KUMAR, MEMBER TECHNICAL

/=t Order No... /. ?/ .Q.?ffm%egzzz.u.zoos
Per D.N. PANDA:

When the matter was called, none appeared on behalf of the
appellant. We have gone through the case records. The issue before the

1d. Commissioner (Appeals) was as stated in para 9 of the ordet, which

reads as under:-

“9. The questions to be decided in the instant
appeal are (i) whether the dispute relates to refund of
duty as stated by the appellant before the Appellate
Tribunal (ii)) whether the Assistant Commissioner,
Bilaspur was not competent to adjudicate the dispute
(iii) whether the demand of duty could be adjusted
against any refund due to the appellant and (iv)
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whether their appellant were vrequired to pay
differential duty.”

2. The Id. Commissioner (Appealsj in para 10 has held that if "there is
any refund arises, that is to be governed by separate proceeding .without
being set K against any other demand. The ld. Commissioner, therefore,

gave the following conclusion:-

“ I note that the Assistant Commissioner had in a
separate proceeding rejected the refund claim of
Rs.77,859,74 which was paid in excess in terms of the
approved value, vide Order-in Original No.74/95
dated 9/14.8.94 on the ground of time bar. The
appellant had filed an appeal No.270/95 against the
said order which was also rejected by the
Commissioner  (Appeals) vide Order-in-Appeal
No.600-CE/BPL/2000 dated 31.03.2000. Thus, it is
evident that the appellant had pursued the appellate
remedy against their claim of refund in a separate
proceeding.  Therefore, the amount of the claim,
which was found non-refundable, cannot be adjusted
against the amount fo be recovered from the
appellant. Thus, it is evident that the dispute under
this appeal pertains to demand of duty and not of
refund as submitted by the appellant before the
Appellate Tribunal.”

3. In view of the aforesaid decision, the 1d. Commissioner concluded
that the appeal of the appellant has failed.

4, Ld. DR appearing on behalf of the Revenue submits that the duty
liability was finally discharged consequent upon finalisation of
provisional assessment. Therefore, there is no question of any adjustment
of any surplus refund.

5.  We have gone through the reasoning given by the Id.

Commissioner but none having bees appeared on behalf of the appellant
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 to explain the case, we are of the view that the appellant isnot -, =~ ™

the procedure of the Law. For non-prosecution of appeal, we dismiss the
same.
- Order dictated & pronounced in open court on 22.08.2008. .

( DN.PANDA)

JUDICIAL MEMBER

( RAKESH KUMAR )
TECHNICAL MEMBER
AJ




