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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
~ West Block No. 2, R K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO.I
Excise Appeal No. 5956 of 2004

[Arising out of the Order-in-Appeal No. GWL/599/2004
dated 17/09/2004 passed by The Commissioner (Appeals),
Customs & Central Excise, Gwalior.]

" For Approval and signature :
 Hon’ble Ms. Jyoti Balasunderam, Vice President
Hon’ble Mr. Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4. Whether order is to be circulated to the
Department Authorities?

M/s Birla Ericsson Optical Limited Appellant
Versus

CCE, Gwalior Respondent

Appearance

Shri P.C. Jain, Advocate — for the appellant.

Shri C.S. Rajput, Authorized Representative (DR) — for the
Respondent.



CORAM:Hon’ble Ms. Jyoti Balasunderam, Vice President
Hon’ble Sh. Rakesh Kumar, Member (Technical)

DATE OF HEARING : 01/01/2009.

[~1~ae Order No. 3?707/5?? Dated :

Per. Rakesh Kumar :-

This is an appeal against the impugned order-in-appeal
dated 17/09/04 by which the Commissioner (Appeals) upheld
the rejection of refund claim to the extent of Rs. 2,30,481/-
(Rupees Two Lakh Thirty Thousand Four Hundred Eighty
One only) on the ground that the same is inadmissible for the
want of payment particulars from the Department of

Telecommunication. The facts of the case, in brief, are that,

on account of finalization of the provisional assessment, T

refund claim of Rs. 8,69,694/- (Rupees Eight Lakh Sixty Nine
Thousand Six Hundred Ninety Four only) was filed by the
appellant. However, the Department issued a show cause
notice seeking restricting the refund only to an amount of Rs.
2,81,810/- (Rupees Two Lakh Eighty One Thousand Eight
Hundred Ten only) and rejecting the balance amount on the
ground of unjust enrichment. However, the Assistant

Commissioner rejected the claim for an amount of Rs.




2,30,481/- on the ground that the same is not admissible for
want of payment particulars from the Department of

Telecommunication.
2.  Heard both the sides.

2.1 Shri P.C. Jain, Advocate, the learned Counsel on behalf
of the Appellant, pleaded that the rejection of the refund claim
of amount of Rs. 2,30,481/- is prima facie wrong as this claim
has been rejected on the ground that payment particulars from
the Department of Telecommunication are not available,
which is a ground not raised in the show cause notice, that the
Appellant had produced the documents showing that the
incidence of this amount had been borne by them and,
therefore, the refund claim for this amount is not hit by unjust
enrichment, and that in any case, as per the Hon’ble Supreme
Court’s judgments in the cases of Commissioner vs. TVC
Suzuki Limited reported in 2001 (135) E.L.T. 140 and the
Constitutional Bench judgment in the case of Mafatlal
Industries Limited reported in 1997 (89) E.L.T. 247/ for the
period prior to 19999the refunds arising out of finalization of

provisional assessments are not hit by the bar of unjust




enrichment. Shri Jain also submitted that in view of the
Hon’ble Supreme Court judgment in the case of Priya Blue
Industries Ltd. vs. Commissioner of Customs (Preventive)
reported in 2004 (172) E.L.T. 145 (S.C.), the officer
considering the refund claim cannot sit in judgment over the
final assessment order which had given rise to the refund

claim.

3.  The learned Departmental Representative defending the

impugned order reiterated the findings of the Commissioner

(Appeals).

4.  We have carefully considered the submissions from
both the sides and perused the records. We find that the show
cause notice proposing the rejection of the refund claim of Rs.
5,87,884/- out of total refund claim of Rs. 8,69,694/- arising
out of finalization of provisional assessments for 1996-1997
period, vide order dated 30/09/99 is only on the basis of
unjust enrichment and the show cause notice does not
challenge the assessment order. The Assistant Commissioner
has obviously travelled beyond the show cause notice by

rejecting the refund claim of Rs. 2,30,48}/- as inadmissible




5

has reopened the assessment vide order dated 30/09/99, which
he was not allowed, in view of the Hon’ble Supreme Court
judgment in the case of Prima Blue Industries Ltd. (Supra). In
view of this, the impugned order rejecting the refund claim
for the amount of Rs. 2,30,481/- is not sustainable and the
refund claim would be admissible to the Appellant. However,
the same would be subject to the bar of unjust enrichment as
in view of Hon’ble Supreme Court’s judgment in case of
Sahakari Khand Udyog Mandal vs. CCE reported in 2005
(181) E.L.T. 328 (S.C.), the principle of unjust enrichment is
applicable to all the refund claims. The impugned order is,
therefore, set aside and the matter is remanded to the Original
Adjudicating Authority for denovo consideration only on the
ground of unjust enrichment. The appeal stands disposed of,
as indicated above.

(Dictated and pronounced in open court)

(Ms. Jyoti patasunderam)’
Vice President

(Rakesh Kumar)
Member (Technical)
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