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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi
COURT-II1
Date of hearing/decision: 3.2.2009
Central Excise Appeal No0.6193 of 2004

Arising out of the order in appeal No.230/2004 dated 28.9.04 passed by the
Commissioner, Central Excise & Customs (Appeals), Meerut II.

For Approval and Signature: . 4

Hon’ble Mr. M. Veeraiyan, Member (Technical) [
Hon'ble Mr. P.K. Das, Member (judicial)

1 | Whether Press Reporter may be allowed to see the No
Order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of CESTAT
(Procedure) Rules, 1982 for publication in any [UO
authoritative report or not?
3 | Whether their Lordships wish to see the fair copy of the | Seen

Order?
4 | Whether Order is to be circulated to the Departmental | Yes
authorities?
Appellants Respondent
M/s Aromatic & Allied Chemicals VS. C.C.E,,
Meerut II
Appearance:

Shri Surendra Gupta, Chartered Accountant for the appellants
Shri K.K.Goel, Authorized Departmental Representative (DR) for the Revenue

CORAM: Hon'ble Mr. M. Veeraiyan, Member (Technical)
Hon’ble Mr. P.K. Das, Member (Judicial)

F7MA- L. Order No. [o é{/o 7 - &x.

Per M. Veeraiyan:

This is an appeal against the order of the Commissioner (Appeals) No.
230/2004 dated 28.9.04/
2. Heard both sides.
3. The appellant is a manufacturer of chemical products and during the
period April to September 1999, it is claimed that they have exported goods

valued about Rs.69 lakhs through merchant exporters and cleared only about 10

1.
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lakhs to the domestic market. They were availing the benefit of exemption unaer
Notification No.8/99 dated 28.2.99 and they were also registered with the
Central Excise authorities. The original authority confirmed the demand of
Rs.2,81,670/- in respect of export clearances claimed by the appellant on the
ground that they have not followed the AR-4 procedure and presumably holding
that the said clearances as clearances to the domestic market and that they were
in excess of exemption limit available to small scale unit.

4, Learned Chartered Accountant appearing for the appellants submits that
they are eligible for the benefit of simplified procedure for export prescribed in
Board’ s Circular No.212/46/96-CX dated 20.5.96. He submits that they had
produced Form — H along with copies of shipping bills under which the merchant
exporters have exported the consignments procured from them.

5. Learned DR submits that as a registered unit, they ought to have
followed AR-4 procedure and the Board Circular is not applicable in their case
as held by the original authority and upheld by the Commissioner (Appeals).

6. We have carefully considered the submissions from both sides. A
simplified procedure l_has been prescribed for small scale units by the Board in
their Circular dated 20.5.96.The dispute relates to whether the said circular
should have been followed by the appellant or not as claimed by the appellant.
However, the core issue is whether goods valued at about Rs.69 lakhs have been
exported or not. If the goods have been exported, the demand of duty was not
justified. We are of the view that export benefit should not be denied on a
procedural violation. However, in the absence of following the procedure
prescribed, it is incumbent on the appellant to produce other evidence to show
that the exports have ,ﬁe’n taken place. It was claimed that if an opportunity is
given, the evidence will be produced before the authorities. We are inclined to
agree with this request. To enable the same, we set aside the orders of the
Commissioner (Appeals) and the original authority and remand the matter to the
original authority to consider the evidence that shall be produced by the
appellant to the effect that the goods cleared from them have been foue

expo,’tfed through merchant exporterf. The appellant is directed to submit the




evidence relied upon by them)to show that the goods have been sold by them to

the Merchant exporters and the same goods have been exported by the
Merchant exporteris)bazbmingizﬁtam:ﬁﬁﬂw such as realisation particulars of sale
proceeds from the merchant exporters and realisation of export sale proceds by
the Merchant exporter| other evidences, if any, before the original authority
within 45 days. He shall decide the issue after giving reasonable opportunity of

hearing to the appellant.
(Dictated and pronounced in open Court) 4/

(M. Veeraiyan)
Member (Technical)

(P.K. vll)'as)
Member (Judicial)
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