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IN THE CUSTOMS, EXCISE AND SERVICE TAX
o APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. ITX

Excise Appeal No, 2906-2909 of 2007

[Arising out of Order-in-Original  No. 28/Comm/2007  dated 22.8.2007
passed by Commissioner of Central Excise, NOIDA.]

For approval and signature:

Hon'ble Mr. M. Veeraiyan, Member (Technical)
Hon'ble Mr. P.K.Das, Member (Judicial)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27: N&
of the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether Their Lordships wish to see the fair
copy of the Order?

4. Whether Order is to be circulated to the : 7)\/):
Departmental authorities?

..-—-.-—......-_.--————--—.—.——-.---..-—-..--_..-—_.---.--_...-.-...-.....--_..-—_..--._..-—--.---..-—.--—--—.-

M/s. New Holland Tractors (India) Pvt. Ltd. Appellants
Shri Rakesh Malhotra, Director(Finance)

Shri Rahul Sanon, D.G. M. (Finance)

Shri S.S. Negi, Manager(Excise)

Vs.

Commissioner of Central Excise Respondent
NOIDA .

Appearance: Shri Ravi Raghavan and Shri Raghuveer Srinivasan,
Advocates for the Appellant
Mz. A.K. Rastogi, DR for the Respondent

CORAM:

Hon'ble Mr. M. Veeraiyan, Member (Technical)
Hon'ble Mr. P.K.Das, Member (Judicial)




i_ Date of Hearing/Decision: 24.2.2009

FynA L. ORDER NO . fcfcz—i)b,r‘/d‘?f—aock

Per P.K.Das (for the Bench):

Heard bpth sides and perused the records.

2. The appellants are engaged in the manufacture of a Tractor, which are
dutiable till 9.7. 2004. The issue involved in this case is as to whether the
Cenvat credit is required to be recovered on the inpufs lying in stoélv;-,
contained in the finished products in stock and in the work in process on the
date of final products exempted under Rule 12 of the Cenvat Credit Rl_l_l_es.
Commissioner of Central Excise confirmed demand of duty jlongwith
interest and imposed penalty on the appellant company and on tﬁg/’l ;gpellanw
3. Learned Advocate submits that the issue has already been decided by
the Larger Bench of this Tribunal in favour of the assessee in the case of
M/s. HMT & others vs. CCE, Panchkula [2008-TIOL-1884—CESTAT-D_el—
LB]. Learned DR relied upon the decision of the Division Bench in the case
of Albert David Ltd. vs. CCE, Meerut [2003 (151) ELT 443 (Tri-Del).

4.  We find that the Larger Bench of the Tribunal in the case of M/s.
HMT 1td. & others (supra) has also gone through the decision of the
Tribunal in the case of Albert Davit Ltd.. The relevant portion of the

decision of the Tribunal in the case of M/s. HMT Ltd. (supra) is reproduced

below:-

“20. On perusal of the Rule 6 of Rules 2002 and the

corresponding Rules, as mentioned above, we are of the view that

Kad




Fa

3

the Appellants had correctly taken the credit and utilised, wheg the
final product was dutiable and there is no requirement to reverse
the credit on final product becoming exempt and such credit cannot
be recovered under Rule 12 of Rules 2002 corresponding to Rule

57-1, 57AH of Rules 1944.

21. We find that  the different benches of the Tribunal have
taken the similar view in the cases of C.N.C. Commercial Ltd
(supra) upbeld by the High Court, Saboo Alloys Pvt. Lid. (supra),
Swastik Textile Engineers Ltd. (supra) and E.S.L. Ltd. (supra); -\'Ne

agree with the views expressed in the said decisions.

22. In view of the above discussions, we hold that when the
input-credit legally taken and utilised on the dutiable final
products, need not be reversed on the final product becorping
exempt subsequently w.e.f. 0.7-2004. The decision of the
Bangalore Bench in the case of TAFE Ltd. (Tractor Division) V.
CCE, Bangalore - 2007 (79) RLT (Tribunal—Bangalore) enunciéted
the correct position of the law. The issue is thus, answered in

favour of the assessee and against the Revenue.

23. Before we  patt, we observe that this order is passed
without going into the submission of the Id. Advocate that the
Notification No. 10/2007-C.E. (N.T.), dated 1-3-2007 inserted- sﬁb-
rule (3) to Rule 11 of Rules 2004, is a specific provision for

reversal of credit because such issue was not in the referral order.




24. The reference having thus been answered, the records
may be placed before the Regular Bench for final disposal of the

appeals.”

5. In view of the decision of the Larger Bench of the Tribunal in M/s.
HMT Ltd. (supra), we find that the impugned order is not sustainable.
Accordingly, the impugned orders are set aside and all the appeals are -
allowed with consequential relief.

(Dictated & Pronounced in the open Court)

( M. Veeraiyan )
Memb,qr(Technical)

( P.KDas )
Member(Judicial)
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