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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi
COURT-IIY
Date of hearing/pronouncement: 26.2.2_(_)99_
Central Excise Appeal -Nos.4148, Fol6 — 4617 of 2004

Arising out of the order in original No.04/Commr./MP/2004 dated 25.3.2004
passed by Commissioner of Central Excise, Kanpur.

For Approval and Signature: e

Hon’ble Mr. M. Veeraiyan, Member (Technical)
Hon’ble Mr. P.K. Das, Member (judicial)

1 | Whether Press Reporter may be allowed to see the No
Order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of
CESTAT (Procedure) Rules, 1982 for publication in 7@
any authoritative report or not?
3 | Whether their Lordships wish to see the fair copy of | Seen
the Order?
4 | Whether Order is to be circulated to the Yes
Departmental authorities?

Appellants Respondent
1. M/s Woodburn Chemicals (P) Ltd.

2. M/s Sphenax Industries (India) VS. C.C.E.,
3. M/s S.C. Manufacturer Kanpur
Appearance:

Shri Bipin Garg, Advocate with Shri Atul Gupta, C.S. for the appellants
Shri C.S. Rajput, Authorized Departmental Representative (DR) for the
Revenue g

Coram : Hon’ble Mr. M. Veeraiyan, Member (Technical)
Hon’ble Mr. P.K. Das, Member (Judicial)

FnbL Order No_ L1 = 2/3( 09 — &

Per M. Veeraiyan.

These three appeals arise out of a common order in original which was
passed in pursuance of the order in remand of the Tribunal dated 7.2.2002.
These appeals are, therefore, being disposed of by a common order.

2. Heard both sides.

3. The relevant facts, in brief, are as follows:
.
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M/s Woodburn Chemicals Pvt.’ Ltd. (WCPL) with Shri D.S. Sodhi as
Managing Director and a partnership firm by name, S.C. Manufacturer (SCM)
with Shri D.S. Sodhi as one of the partners, and a proprietary concern by name
Sphenax Industries (India) (SII) with Shri D.S. Sodhi as proprietor are
situated In adjacent plots and all were managed by Shri D.S. Sodhi. They
were manufacturing basic chromium sulphate and by-product, by ne-u.'he.,
sodium sulphate, "*WPCL" is a brand name belonging to Woodburn Chemicals
pvt. Ltd. and admittedly, the other two firms were also using the brand
name till 31.3.94 and all the three units were availing the benefit of sfvn‘r.:xll.l's-
scale exemption separately.

b) On 7.9.94, a truck coming out of WCPL was intercepted and found to
contain 300 bags of chemicals out of which 4 bags were shown as manufacl';ljlrec_l
by SCM and 45 bags were shown to have been manufactured by SIL On-a
follow-up, 372 unstitched filled bags of chemicals were found in the premises of
WCPL out of which 90 bags were showing as if manufactured by SCM and 15
bags as if manufactured by SII.

) Commissioner held tha_t the firms SCM and SII both have cleared
chemicals during the period from 1.4.94 till 31.3.94 with the brand name of
WCPL making them ineligible to SSI exemption in view of amendment to
Notification No.1/93-CE, dated 28.2.1993 with effect from 1.4.94 and
accordingly, confirmed a demand of Rs.8,41,764/- from SCM and Rs.9.24,584/-
from SII. There was shortage of one raw materials namely, soda ash in ear_:lj of
the three units. He held that the same have been used in the manufacture of
final product and the final product have been clandestinely removed and
demanded duty amounting to Rs.1,29,477/- from WCPL, Rs.3,81,933/- from
SCM and Rs.4,15,044/- from SII. He imposed a penalty of Rs.1,38,533/- under
Rule 173Q on WCPL only and penalty on other firms were not imposec} as
partners, proprietor have since expired.

4.1 \learned Advocate submits that they were availing the benefit of
exemption under Notification No.1/93 till 31.3.94 in respect of clearances from

SCM and SII. The goods contained in the truck intercepted and the goods found
.
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& in 372 bags lying in WCPL were manufactured only by WCPL. The old bags which

contained inscription “manufactured by SCM” and “Manufactured by SII” were
mistakenly used by the illiterate iabourers. No other evidences have been re!ied
upon to support the allegation that SCM and SII have manufactured any goods
with the brand name WCPL and cleared. He also submits that even for period
after date of visit that is 7.9.94, the demand has been raised treating the
clearances effected from SII and SCM as if containing the brand name WCPL
without seeking any clarification from the representatives of these firms.

4.2 On the issue of shortage of soda ash, he submits that for manufacture of
the chemicals raw materials like chromium ore- 46% and lime 26% were
required in addition to soda ash constituting 28%. There was no shortaéé- of
other raw materials noticed. The Commissioner came to a finding that mere!y on
the basis of shortage of one of the raw materials, certain quantities of finished
products were manufactured by each of three units and clandestinely removed
and such a finding shouid not be sustained. He fairly submits that Cenvat credit
has been taken by them of the duty on the soda ash which was found short. As
regards penalty on WCPL, he submits that the same is not sustainable as there
is no evidence of any unaccounted manufacture of the chemicalsig:g‘ance of
the same as alleged. Further, “WCPL” is a brand name owned by them and
there was no violation of the condition of Notification 1/93-CE in so far as
clearances by the company WCPL is concerned. o
4.3 He is not disputing the findings of the Commissioner in regard to the
demand confirmed by him in respect of other issue.

5. Learned DR submits that the existence of 4 bags and 45 bags in the 300
bags seized from the truck containing the inscription that they wéré
manufactured by SCM and SII respectively and alse the presence of such bags
in 370 bags found in WCPL should be taken as sufficient circumstantial evidence
to hold that SCM and SII have manufactured goods with the brand name WCPL
and cleared them wrongly availing the benefit of exemption Notification No.1/93.
He also submits that there is a clear admission of the use of soda ash v.v'hilch

was found short which leads to inescapable conclusion that the goods have been
1/
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““ manufactured and cleared , therefore, duty demand on this count shoulid also be

upheld, He also submits that WCPL is liable to penalty.
6.1 We have carefully considered the submissions from both sides. The issues
which arose in de novo proceedings before the Commissioner were as follows:

N ()] Whether M/s SCM and M/s SII have wrongly availed the
benefit of Notification No.1/93 dated 28.3.93 during 1994-95
as they were using brand —-name of another person (WCPL)
and have thus evaded Central Excise duty amountmg to
Rs.8,41,764/- and Rs.S, 24,584/~ respectively. )

ii) Whether the quantities of soda ash found short at the tlme
of physical stock verifi cation on 7.9.94 at M/s WCPL, M/s
SCM and M/s SII were used in the clandestine manufacture
of basic chromium sulphate (BCS) and sodium sulphate
which was subsequently removed clandestinely without
payment of central excise duty and as such, whether they
evaded central excise duty of Rs.1,29 ,477/- , Rs.3,81, 933/-
and Rs.4,15,044/- respectively.

iii) Whether M/s WCPL have clandestinely cleared higher
quantity of BCS and sodium sulphate as evidenced from
thelr Income Tax returns, than the clearances reflected in
their RG-1 register and have thus evaded central excise duty
of Rs,16,884/- during the years 1990-91 and 1991-92.

iv) Whether penalty is imposable on M/s WCPL , M/s SCM and
M/s SII under erstwhile Rule 9(2), 52A, 173Q and 226 of the
then Central Excise Rules, 1944, and,

V) Whether penalty is imposable on shri D.S. Sodhi, Shri R.K.
Bajpai, Shri Diwakar Trivedi and Shri Pradeep Kumar Saxena
under erstwhile Rule 209-A ibid for their involvement in the
duty evasion.”

6.2 The Commissioner decided the issues in para (i) and para (ii) against the
appellants which are being contested. In respect of para (iii); the Commiss-foﬁer
has partly held against the appellants. However, the learned Advocate is not
pressing this issue. In respect of para (iv) the Commissioner has imposed
penalty only on WCPL which is being contested. In respect of para (v) no
penalties have been sustained on any of them. o
7. The findings that M/s SCM and M/s SII have manufactured goods wi_tlj

the brand ’name of WCPL from 1.4.94 to 31.3.95 are based only on presence of
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Q_s’—a few bags, out of 300 bags seized from the truck and a few bags found in the

finishing hall of WCPL. The explanation of the appellants are that they had
stock of printed bags which were used prior to 31.3.94 and some of them _héwe
been mistakenly used by the illiterate workers. It is noticed that 370 bags were
in the finishing hall of WCPL and the bags which were yet to be stitched Lsome
of them contained the inscription that the same are manufactured by SCM and
SII. This evidence , in our opinion, does not support the case of the Departrﬁént;
This supports the claim by the appellants that these goods were manufactured in
WCPL only, even though inscription in some bags indicated as if manufactured
by SCM and SII. No evidence has been let in to show that the goods contained
in these bags were manufactured by sCM and SII. In the light of i:his,mt.he;I
discrepancy in respect of the bags contained in the truck is also to be analyz.ed.'
We find that the explanation by the appellant is acceptable in the absence of
any other evidence to show that the goods were manufactured by SCM and SII
with the brand name of WCPL for the period 1.4.94 to 31.3.95. Therefore, the
demands against SCM and SSI on this issue as contained in para (i) above ére
not sustainable.

8. We find from the submission of the learned Advocate that for
manufacture of finished products three raw materials soda ash — 28%, chrome
ore - 46% and lime - 26% were required. The Commissioner, on the baéi-é 0%
shortage found in soda ash came to a conclusion that proportionate quantum of
finished products have been manufactured and clandestinely removed. We do
not agree with this findings in the absence of any other evidence to support the
same. However, we hold that since soda ash, the raw material on which Cenvat
credit was taken by the appellant was found short and the shortage was not
satisfactorily accounted, they have to reverse/deposit the proportionate amounts
towards Cenvat credit. Only where the demand is upheld, as held by the
Commissioner, the reversal / payment of credit will not arise. Subject to the
above, demand on the alleged excess production and clandestine removal in

respect of t?/1ese three units as mentioned in para (i) above is set aside.
A <
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ﬁ 9. We find that the brand name WCPL belongs to Woodburn Chemicals (P)

Ltd. No violation of the condition of Notification 1/93 is found against them.
Further, we are not concurring with the finding of the Commissioner that W_(_:_RL
has manufactured the goods and cleared them without bringing to the account
and without payment of duty. We have only held that Cenvat credit availed in
respect of raw materials found short should have to be paid. Under these
clrcumstances, we do not find any justification in sustaining penalty.
10. In the light of the above, the 3 appeals are disposed of with the direction
that the amount of Cenvat credit involved on soda ash found short shall be
payable. No other demand or penalties are sustainable.

(Dictated and pronounced in open Court)

(M. \feeraiyan) \
Member (Technical)

FaY

(P.K.Das)
Member (Judicial)
scd/




