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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
NEW DELHI

PRINCIPAL BENCH - COURT NO. 1

Excise Appeal No. 5959 of 2004

(Arising out of Order-in-Appeal No. 537-CE/MRT-1/2004 dated 27.08.2004

passed by the Commissioner (Appeals), Customs & Central Excise,
Meerut-l).

DATE OF HEARING : 17.03.2009
DATE OF DECISION : 17.03.2009

FOR APPROVAL AND SIGNATURE :

HON’BLE MR. JUSTICE R.M.S. KHANDEPARKAR, PRESIDENT
HON’BLE MR. RAKESH KUMAR, MEMBER (TECHNICAL)

1. | Whether Press Reporters may be allowed to see the order
for publication as per Rule 27 of the CESTAT (Procedure) 7@_\
Rules, 1982 ?

2. | Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication in any )\(é
authoritative report or not ?

£y
3. | Whether their Lordships wish to see the fair copy of the M D
Order ?

4. | Whether Order is to be circufated to the Departmental E
Authorities?

M/s Hilltop Rubbers (P) Ltd. Appellants
(Rep. by Sh. Atul Gupta, Co. Secy.)

VERSUS
CCE, Meerut Respondent

(Rep by Sh. B.S. Suhag, DR)

CORAM: HON’BLE MR. JUSTICE R.M.S. KHANDEPARKAR, PRESIDENT
HON’BLE MR. RAKESH KUMAR, MEMBER (TECHNICAL)

F/M31 ORDER NO. 2 32/ 0 7-&£EX
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PER JUSTICE R.M.S. KHANDEPARKAR -
——d ek RV, ARANDEPARKAR :

This appeal arises from the Order-in-Appeal No. 537-
CE/MRT-1/2004 dated 27.08.2004 passed by the Commissioner
(Appeals), Customs & Central EXcise, Meerut-l. The only point which
is sought to be canvassed in the appeal s that, the show cause notice
dated 20" March, 1998, which was issued for an amount of Rs.
18,489/-, was issued beyond a period of limitation prescribed under
Section 11-A of the Central Excise Act, 1944, as the impugned notice

related to the period from July, 1997 to September, 1997.

2. The learned advocate appearing for the appeliants
submitted that, undisputedly the impugned show cause notice related
to the period from July, 1997 to September, 1997 and it was issued
on 20t March, 1998. He further submitted that, the Department was
fully aware of the classification claimed by the appellants as aiso the
benefit claimed by them under the relevant Notification at the time
when the required declarations were filed by the appellants and,
therefore, no notice could have been issued under Section 11 -A, after

the expiry of the period of six months from the relevant date.

3. Learned DR, on the other hand, submitted that, the
notice was issued within six months from the relevant date as
contemplated under Section 11-A of the said Act and this aspect has
been duly considered by the authorities below: hence, there is no
substance in the contention sought to be raised on behalf of the

appellants.




4, Undisputedly, the period for which the show cause notice
was issued under Section 11-A relates to July, 1997 to September,
1997 and the impugned notice was issued on 20" March, 1998,
Being so, the period prior to 20" September, 1997 would obviously
fall beyond the period of six months prior to the issuance of the show
cause notice. However, as rightly pointed out by the learned DR,
Section 11-A(3)(iifa) clearly provides that, the relevant date for
issuance of the show cause notice under the provisions of the said
Act, is within the period of six months from the date of filing of the
periodical return when the provision of law requires the party to file
such return. It is not in dispute that, in the case in hand, the
appellants were required to file periodical returns in terms of the
statutory provision and, in fact, the appellants had filed such returns
being RT-12 under Rule 173-Q of the Central Excise Rules. It is also
a matter of record that the impugned notice dated 20" March, 1998
was issued within the period of six months from such date of the filing
of RT-12 by the appellants. This fact has been clearly considered by

the Deputy Commissioner in his order dated 10™ March, 2000.

5. The contention on behalf of the appellants, however, is
that, the demand for short levy could not have been made after the
expiry of period of six months. This contention is devoid of substance
as Section 11-A empowers the authorities to issue show cause notice
not only for necessary action for recovery of the short levy, but also
for imposition of penalty fdr failure on the part of the assessee to pay
the correct duty. Further, the expression “relevant date”, which is to

be found in Section 11-A(1) and which is the date for commencement




of the proceedings for recovery of short levy of duty, has been clearly
described in Section 11 -A(3)(ii)(a) wherein it is stated that : “relevant
date” means — in the case of excisable goods on which duty of excise
has been levied or paid or has been short-levied or short paid —
where under the rules made under this Act a periodical return,
showing particulars of the duty paid on the excisable goods removed
during the period to which the said return relates, is to be filed by a
manufacturer or a producer or a licensee of a warehouse, as the case
may be, the date on which such return is so filed. In the case in hand,
as already recorded, there is no dispute that the appellants were
required to file periodical return and, accordingly, had, in fact, filed
RT-12 return and the notice was issued within six months from the
date of filing of such return. Being so, the Department was justified in
issuing the show cause notice under Section 11-A for recovery of the
short levy and for imposition of penalty in accordance with the
provisions of law. We find no fault on the part of the authorities nor
we find the impugned notice being beyond the period of limitation.
The contention that the demand cannot be beyond the period of six
months also cannot be accepted, once we find the statutory provision
clearly empowers the authorities to issue such notice within six

months from the relevant date.

6. Learned advocate for the appellants has drawn our
attention to the order of the Apex Court in the case of Commissioner
of Central Excise, Ahmedabad-l vs M. Square Chemicals, 2008
(231) ELT 194 (SC), while contending that the Department cannot

invoke the powers under Section 11-A beyond a period of six months.
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7. At the outset, it is to be noted that the order of the Apex
Court in M. Square Chemicals’ case was passed in the facts of the
peculiar case. The order is not relating to the expression “relevant
date” which is to be found under Section 1 1-A. Being so, the order is

not relevant to the matter in hand.

8. As no other ground is canvassed in the appeal, the

appeal fails and is hereby dismissed.

(Dictated and pronounced in the open Court on the day of 17™ March, 2009)

(JUSTICE R.M.S. KHANDEPARKAR)
PRESIDENT
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