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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi
COURT-1
Date of hearing/decision:20.4.2009
Central Excise Appeal No0.2754 of 2006

Arising out of the order in appeal No.158 (MPM)CE/3PR-I/2006 dated
18.5.2006 by the Commissioner (Appeals) , Central Excise, Jaipur.

For Approval and Signature:

Hon'ble Mr. Justice R.M.S. Khandeparkar, President
Hon’ble Mr. M. Veeraiyan, Member (Technical)

1 | Whether Press Reporter may be allowed to see the
Order for publication as per Rule 27 of the CESTAT y@
(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of
CESTAT (Procedure) Rules, 1982 for publication in 7@
any authoritative report or not?
3 | Whether their Lordships wish to see the fair copy of | Seen

the Order?
4 | Whether Order is to be circulated to the Yes
Departmental authorities?
Appellants Respondent
C.C..E., Jaipur I VS, M/s R.S. Industries (R.M.)
Ltd.
Appearance.

Shr A.K. Rastogi, Authorized Departmental Representative (DR) for the
Revenue and Shri Hemant Bajaj, Advocate for the respondent

Coram: Hon’ble Mr. Justice R.M.S. Khandeparkar, President
Hon’ble Mr. M. Veeraiyan, Member (Technical}

Fsra-L_Oral Order No. 37?/ U/T/M

Per Shri Justice R.M.S. Khandeparkar:

Heard the learned DR for the appellant and learned Advocate for the

respondent.




2. The points which arise in this appeal is as to whether on remand of a
matter by the CESTAT to the Commissi'oner for de novo decision, can Assistant
Commissioner deal with and decide the same and whether mere setting aside of
such decision of Assistant Commissioner would result in compliance of remand

order,

3. Vide order dated 2™ August, 1999 passed by the CEGAT, the appeal filed
by the respondent 2 assessee was allowed and the matter was remanded to
the Commissioner to decide the same afresh after giving the parties an
opportunity of being heard and of producing evidence, if any. However, when
the matter was remanded, it was taken up for hearing by the Assistant
Commissioner, Jaipur%\?as disposed of vide order dated 29™ January, 2004.
Since the matter was disposed of by the authority other than to which it was
remanded for necessary consideration and that too, without affording
opportunity of being heard, the respondent hes filed appeal before the
Commissioner (Appeals), Jaipur who after hearing the parties allowed the appeal

vide its order dated 18™ May, 2006.

4, The impugned order was sought to be challenged on the ground that the
Commissioner (Appeals), having allowed the appeal filed before him against the
order of the Assistant Commissioner, could not have merely set aside the order
of the Assistant Commissioner but should have placed the same before the
Commissioner to be decided in terms of the order passed by the CEGAT on 2™

August, 1999,

5. | earned Advocate appearing for the respondents fairly admitted that the
Commissioner (Appeals) could not have merely allowed the appeal but should
have remanded the matter in accordance with order ofthe CEGAT. He also drew
our attention to Circular No.762/78/2003-CX, dated 11,11.2003 and particularly

o para 2(i) thereof.




6. It is settled law that when the higher authority remands the matter for
consideration by the lower authority, ;,vith a specific direction that the matter
should be heard and decided by an officer of particular level, it is not open to
the lower authority to place the matter before any officer other than the one
specified in the remand order. The said circular is also very clear in that regard
and in para 2(j) thereof it is clearly stated that ™ For the cases where the
appellate authority remand the case with the direction mentioning specifically
the level of officer who has to adjudicate the case, then those cases should be
adjudicated by the level of officer specified in the appellate in the said appellate
order and the revised level of monetary limit of adjudication is not applicable for

those cases.”

7. Undoubtedly, the said Circular was issued after disposal of the order by
the Assistant Commissioner. Nevertheless, the law on the point of that on
remand, the jurisdiction or authority to deal with the matter, depends upon
scope of the remand order is well settled since long. Once it was clear under the
order passed by the CEGAT that the matter was remanded to Commissioner, it
was not open for the Assistant Commissioner to deal with the matter. Learned
Commissioner (Appeals) was certainly justified in setting aside the order of the
said Commissioner as it was passed by the authority other than to whom the

matter was remanded by the CESGAT.

8. It is equally true that the appellants are justified in contending that the
Commissioner (Appeals) could not have disposed of the appeal merely by
setting aside the order passed by the Assistant Commissioner. Bearing in mind
that a direction issued by the CEGAT in order dated 2" August, 1999, the
learned Commissioner ought to have considered that the matter needs to be
decided afresh by a competent authority and therefore, merely setting aside the
order of the Assistant Commissioner would not be sufficient but having set aside
the order, it should have remanded the matter to the Commissioner concerned

to decide the same afresh in terms of the direction issued by the CEGAT under



order dated 2™ April 1999. Having failed to do so, it is necessary to issue such

direction in this appeal.

9, Hence the appeal succeeds on limited ground as stated above. While
confirming the impugned order, it is directed that the mater should be placed
before the concerned Commissioner to decide the same afresh in terms of the

direction by the CEGAT order dated 2" August, 1999.

10. The appeal accordingly, stands disposed of.

(Justice R.M.S, Khandeparkar)
Presidents

(M. Veeraiyan) /
Member {Technical}

scd/




