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Appeal No,  E/535 /2009 - EX[DB) Date  30/04/2009
E/S/536/2009-EX

Asgistant Registrar
CES.T.AT,New Delhi

To:
M/S BHUSHAN STEELS LTD.

(FORMERLY KNOWN AS BHUSHAN STEEL & STRIPS
LTD.) 23, SITE-IV, INDL. AREA, SAHIBABAD,
DISTT. GHAZIAB AP

M/S BHUSHAN STEELS LTD. Appellant
Vs
C.C.E. GHAZIABAD QTAY 0RAL ORDERNAZT g]e9-£X, Respondent
] am directed to transmit herewith a certified copy of Final order No28%#/2009- EX[DB] dated 27-4-09

passed by the Tribunal under Section 35-C(1)of Central Excises Act, 1944
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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Block No.2, R. K. Puram New Delhi
COURT I

Date of hearing/decision: 24.04.2009

Excise Appeal No. 535 of 2009 with Excise Stay No, 536 of 2009
[Arising out of order in appeal No. 287- -CE/APPL/GZB/2008 dated

16.12.2008 passed by the Commissioner (Appeals), Central Excise,
Ghaziabad]

v

For approval and signature:

Hon’ble Mr. Justice R.M.S. Khandeparkar, President
Honble Mr. M, Veeraiyan, Member (Technical) ,

1. | Whether Press Reporters may be allowed to see the Order
for publication as per Rule 27 of the CESTAT (Procedure)
Rules, 1982, NU

2 | Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication in any 7@
authoritative report or not?

3 | Whether Their Lordships wish to see the fair copy of the
Order? Seo—

4 | Whether Order is to be circulated to the Departmental
authorities? y@

M/s Bhushan Steels Ltd., Appellant
Vs.

CCE, Ghaziabad Respondent

Appearance:

Appeared for the Appellant - Mr. Rajesh Chhibber & Vinod Agarwal
Advocates

Appeared for the Respondent - Mr. R.K. Verma, DR

Coram: Hon’ble Mr. Justice R.M.S. Khandeparkar, President
Hon’ble Mr. M. Veeraiyan, Member (Tecnhnical)

QTA—V Oral Order No. 3_5/9/0 ?"’
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Per M. Veeraiyan:

After hearing both sides for a while on the stay petition, we felt
that the matter could be disposed of on a short point, and accordingly
we waive pre-deposit of the dues as per the impugned order and
proceed to dispose of the appeal finally.

2. The appellant is a manufacturer of excisable goods. The
dispute relates to the period from January 2005 to November 2005.
During the said period, they incurred freight for outward
transportation involved in supply of the excisable goods to their
customers. There are two categories of sales and accordingly two
types of invoices are prepared by them in respect of such sales. In
the first category of cases, they claimed that invoices were raised on
FOR destination basis and the freight was not shown separately in the
invoices. In other cases, they have raised invoices wherein the
amounts towards freight were separately indicated. It is the
submission of the learned Advocate for the appellant that in both the
cases ownership of the goods rested with them till the goods were
delivered to the customers at the premises of the customers and that
the risk like damage, loss of the goods in transit was also »[c@ that of
the appellant. Under these circumstances, he submits that ’&he
conditions in Board’s Circular No. 97/B-2007-ST dated 23.8.2007 are
satisfied in their case and the transportation involved till delivery of
the goods to the customers has to be considered as input service. He
also relies on the decision of the Hon’ble High Court of Punjab &
Haryana in the case of Ambuja Cements Limited vs. Union of India
reported in 2009 (236) ELT 431 (P&H).

3. :We find that the original authority has passed the order on
26.10.2007 after issue of the Board Circular dated 23.8.2007.
However, the Ld advocate for the appellant submits that the personal
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hearin,g was held earlier to the date of issue of the circular and that
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they could not draw the attention of the adjudicating authority to the
said circular. The application of board’s circular and the application of
the decision of the High Court of Punjab & Haryana depends on
appreciation of relevant facts which is required to be gone into by the
original authority. To enable the same, we set aside the order of the
Commissioner (Appeals) and the order of the original authority and
remand the matter to the original authority to consider all the issues
including limitation afresh after granting reasonable opportunity of
hearing to both sides.

4, The appeal is allowed by way of remand. Stay petition is also
disposed of. \

\

(Justice R.M.S. Khandeparkar)

President
{

(M. Veeraiyan)
Member (Technical)
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