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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi
COURT-1
Date of hearing/decision:1.5.2009
For Approval and Signature:

Hon'ble Mr. Justice R.M.S.Khandeparkar, President N
Hon’ble Mr. M. Veeraiyan, Member (Technical)

1 | Whether Press Reporter may be allowed to see the

Order for publication as per Rule 27 of the CESTAT NMO

(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of
CESTAT (Procedure) Rules, 1982 for publication in 7,@

any authoritative report or not?

3 | Whether their Lordships wish to see the fair copy of | Seen

the Order?

4 | Whether Order is to be circulated to the Yes

Departmental authorities?

Stay Application No.609 of 2009 and
Central Excise Appeal No.611 of 2009

Arising out of the order in appeal No.276-277/ANS/GGN/2008 dated
8.12.2008 passed by the Commissioner (Appeals), Central Excise, Delhi III.

M/s Universal Enterprises v = Appellant
Vs.
C.C.E., Rohtak _Respondent

Stay Application No.610 of 2009 and
Central Excise Appeal No.612 of 2009

Arising out of the order in appeal No.276-277/ANS/GGN/2008 dated
8.12.2008 passed by the Commissioner (Appeals), Central Excise, Delhi III.

Shri S.K. Gupta Appellant
Vs.

C.C.E., Rohtak _ Respondent

Appearance:

Shri Ashwani Sharma with Shri Sudeep Vijayan, Advocates for the appeliants
Shri A.K. Rastogi, Authorized Departmental Representative (DR) for the
Revenue

Coram: Hon’ble Mr. Justice R.M.S. Khandeparkar, President

| Hon'ble Mr. M. Veeraiyan, Member (Technical)
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Sﬁbry()ral Order No. ﬁf&% Lfgq/bq"
FINBL. ORDEN N 230 — 339/ 5 g6

Per M. Veeraiyan:

After hearing both sides for a while on the stay petition, we felt that the
appeals themselves could be finally disposed of , and accordingly,we waive pre-
deposit of the dues as per the impugned order and proceed to dispose of the

appeals finally.

2. The appellant firm is a manufacturer of un-branded chewing tobacco and
they were availing the benefit of Notification No.8/2003-CE dated 1.3.03 after
filing the necessary declaration with the Central Excise authority. A new levy on
tobacco product was imposed with effect from 1.3.2005 and by a Notification
No.6/2005 dated 1.3.05, the effective rate of duty on chewing tobacco was fixed
at 6% (plus education cess as applicable). The appeliant, entertained a doubt
as to whether the new levy shall be applicable to them as they were availing
exemption Notification No0.8/03 and they were in correspondence with the
Excise authority. On a visit made by the officers preventive wing of the Central
Excise department, on 9.4.2006, they were informed that they are reqired to
pay the additional levy. They applied for registration on 22.9.06 and also paid
an amount of Rs.8,12,869/-. This amount has been arrived at by them after
taking into account the benefit under Noftification No.6/05. The original authority
held that the appellants were not registered during the relevant period and that
they have not claimed the exemption under notification No 6/2005, and,
therefore, they are not eligible to the benefit of the same notification and
accordingly, confirmed the demand of duty of Rs.13,54,780/- (including an
amount already deposited ) along with interest and also imposed penalty of
Rs.13,54,780/-. He also imposed penalty of Rs.10 ,000/- on Shri S.K. Gutpa,
proprietor of the appellant firm. Commissioner (Appeals) upheld the order of the

original authority.

3. Learned Advocate for the appellants submits that they were under a bona

fide beliet; that as small scale unit availing the benefit of 8/2003, they are not
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required to pay the new levy. On being pointed out by the department, they
took the registration and paid dues and the proceedings initiated by the
department seeking to deny the benefit of Nofification No.6/05 and consequent
demand of duty and imposition of penalty are not sustainable. He also submits
that penalty of Rs.10,000/- imposed on the proprietor of the firm in addition to
the imposition of penalty on the appellant firm is not at all justified. Learned
Advocate is not contesting the duty payable at the rate of 6% which has already

been paid in terms of the Notification No.6/05.

4. Learned DR reiterates the finding of the Commissioner (Appeals) which
has been passed relying on the decision of the Hon'ble Supreme Court in the
case of Eagle Flask Industries Ltd. vs. C.C.E.. Pune reported in2004 (171) ELT

296 (SC).

5. We have carefully considered the submissions from both sides. The
appellant has filed necessary declaration for the purpose of availing the
Notification No0.8/2003 in relation to unbranded chewing tobacco manufactured
by them. It is not the case where the department was kept in darkness by the
appellant about the manufacture of unbranded chewing tobacco as they have
filed necessary declaration for the purpose of availing the Notification No.8/2003
for the same product . Further, we find that the appellant has been seeking
clarification from the department regarding applicability of new levy. Further, on
the basis of clarification given during the visit of the officers, they immediately
took the registration and paid up dues as per the effective rate of duty applying
the notification. 6/2005. The Notification No.6/2005 does not contain any
condition that the benefit under the said Notification is available only to a
registered unit, Reliance placed on the decision of the Supreme Court s

misplaced as the facts of the present case are entirely different.

6. In the light of the above, we set aside the demand of duty in excess of the

duty payable and paid in terms of Notification No.6/05. Penalty imposed on the
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appellant firm and also separate penalty on the proprietor of the appellant firm

are not at all justified. We, accordingly, set aside the same.

7. The appeals are disposed of on the above terms. Stay petitions are also

disposed of.

(Justice R.M.S. Khandeparkar)
President; '

(M. veeraiyan)
Member (Technical)
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