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IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. I

Excise Appeal No. 6264 /2004- Ex(BR)
[Arising out of Order-in-Appeal No. 324(MPM)CE/IPR-1/2004 dated

28.9.2004 passed by Commissioner (Appeals I) Customs & Central Excise,
Jaipur.]

For approval and signature:

Hon'ble Mr. Justice R.M.S. Khandeparkar, President
Hon'ble Mr. M. Veeraiyan, Member (Technical)

1. Whether Press Reporters may be allowed to see :
the Order for publication as per Rule 27 of the &
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27 1‘5 2
of the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether Their Lordships wish to see the fair Lor
copy of the Order?

4. Whether Order is to be circulated to the : S 7
Departmental authorities?

M/s. Vikas WSP Ltd. Appellant

Vs.

Commissioner of Central Excise Respondent
Jaipur I

Appearance:

Shri R.K. Hasija, Advocate for the Appellant
M, Virender Choudhary, SDR for the Respondent

CORAM:

Hon'ble Shri Justice R.M.S. Khandeparkar, President
Hon'ble Shri M. Veeraiyan, Member (Technical)

Date of Hearing/decision : 14.5.2009




Fyors-C ORAL ORDER NO . %g%/@ 722

Per Shri Justice R.M.S. Khandeparkar (for the Bench):

Heard the learned advocate for the appellant and learned DR for the
respondent. The learned Advocate for the appellant has candidly conceded
that the two points which arise in the matter in hand have been fully dealt
with and answered against the case pleaded by the appellant herein.

2.  Indeed perusal of the records disclose as rightly submitted by the
learned advocate for the appellant that the two points for consideration
which arise in the matter in hand are (1) Whether the goods which are
cleared from 100% EOU clandestinely and without any permission are
eligible for exemption under notification No. 125/84-CE dated 26.5.84 ?
(2) Whether such goods are to be assessed under the provisions of main
Section 3(1) of the Central Excise Act or under the proviso to section 3 of
the Central Excise Act ?

3. In fact similar issues arose in Jaipur Golden Transport Co. Pvt. Ltd.
vs. CCE, Surat reported in [2007 (215) ELT 503 (Tri-LB)] and considering
the difference in opinion between various decisions on the similar points,
particularly one in Modern Denim Ltd. vs. CCE Ahmedabad reported in
[2005 (191) ELT 1174} and in another case in the matter of Sterlite thical
Technologies Ltd. vs. CCE Aurangabad reported in [2005 (188) ELT 210]
the matter was referred to Larger Bench and in the said decision of the
Larger Bench both the issues were answered against the assessee while

) holding that in any case goods cleared by 100% EOU and sold in India with



1

permission of Development Corrimis‘sioner shall be made under proviso to
section 3(1) of Central Excise Act, 1944 and exemption notification No.
1_25/84-CE shall not be applicable.

4.  Inthe case in hand, only distinguishing factor which is brought to our
notice is that after the goods were removed, while the same were in transit,
they were stolen. However, the same would not in any way change the
situation as far as the liability to pay the duty is concerned, or mode of
assessment in relation to the goods. Being so, the matter in hand is fully
covered by the decision of the Larger Bench in Jaipur Golden Transport and
therefore, the appeal is accordingly, liable to be dismissed and is héreby

dismissed.

( Justice R-ML.S. I“{handeparkar )
P]{"psident .

( M. Veeraiyan /)
Member(Technical)
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