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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. I

Excise Appeal No. 6127 of 2004

[Arising out of the Order-in-Appeal No. 633/CE/BPL/2004 dated
20/08/2004 passed by The Commissioner (Appeals-II}, Customs &
Central Excise, Bhopal.]

For Approval and signature : ‘
[

Hon’ble Justice R.M.S. Khandeparkar, President

Hon'ble Shri Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4, Whether order is to be circulated to the
Department Authorities?

—7 ]
Frevet. Oral Order No. R 5// Q’?"’%Dated :

M/s Kunststoff Polymers Ltd. Appellant

Versus ~
CCE, Bhopal Respondent
Appearance

Shri P.C. Kashiv, Consultant - for the appellant.

Shri S.N. Srivastava, Authorized Representative (DR) - for the
Respondent.

CORAM : Hon’ble Justice R.M.S. Khandeparkar, President
Hon’ble Shri Rakesh Kumar, Member (Technical)

DATE OF HEARING : 20/03/2009.
DATE OF DECISION : £ 1 £,
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Per. Rakesh Kumar :-

This is an appeal against order in appeal No. 633/CE/BPL/2004
dated 20" August 2004 passed by CCE (Appeals), Bhopal, upholding
order-in-original dated 30/10/03 passed by Deputy Commissioner,
Central Excise Division — 1I, Bhopal confirming Cenvat credit demand of
Rs. 17,44,200/- alongwith interest against appellant under Rule 12 of
Cenvat Credit Rules readwith Section 11A and 11AB of Central Excise
Act, 1944 and imposing penalty of Rs. 10,000/- on the appellant under

Rule 13 of the Cenvat Credit Rules, 2002.

2. The facts of the case in brief leading to this appeal are, in brief,

as under :-

The appellant in their factory in Distt. Raisen (M.P.) are engaged
in the manufacture of Mosquito Repellant Coils for which they
require an input — a chemical called Esbiothrin Technical [d-trans
Allethrin]. During period from 30/07/02 to 08/01/03, this
chemical was acquired by the appellant from M/s SC Enviro Agro
India Pvt. Ltd., a second stage dealer through M/s Sumitomo
Chemicals India Pvt. Ltd. The goods have been received by the
appellant under the invoices issued by M/s SC Enviro Agro India
pvt. Ltd. while mentioning the appellant’s name and address as
the consignee, mention M/s Sumitomo Chemicals India Pvt. Ltd.
as the customer and there is no dispute about the fact that the
appellant had purchased the goods through M/s Sumitomo
Chemicals India Pvt. Ltd. and payment for the goods had also
been made to M/s Sumitomo Chemicals India Pvt. Ltd. only. The
Department is of the view that since the appeilant have
purchased the goods from M/s Sumitomo Chemicals India Pvt.
Ltd. and not from second stage dealer, they are not eligibie for
Cenvat credit. It is on this ground that the Deputy Commissioner
vide order-in-original dated 30/10/03 confirmed the Cenvat
credit demand of Rs. 17,44,200/- alongwith interest under Rule
12 of the Cenvat Credit Rules, 2002 readwith Section 11A and




11AB of the Central Excise Act, 1944 and beside this also
imposed penalty of Rs. 10,000/~ on the appeliant. The Deputy
Commissioner’s order was uphold by the Commissioner
(Appeals) vide the impugned order-in-appeal dated 20" August
2004. It is against this order-in-appeal that the present appeal
has been filed.

3. Heard both the sides.

3.1 Shri P.C. Kashiv, Consultant, the learned Counsel for the
appellant pleaded that Rule 7 (1) of the Cenvat Credit Rules, 2002
mentions the invoices issued by first stage dealer or a second stage
dealer as the valid documents for taking Cenvat credit, that in this
case, there is no dispute about the fact that the invoices have been
issued by M/s SC Enviro Agro India Pvt. Ltd. who are a second stage
dealer, that, in view of this, Cenvat credit cannot be denied just
because the goods had been procured by the appellant through a third
person M/s Sumitomo Chemicals India Pvt. Ltd. as the invoice clearly
mentions the appellant as the consignee, that there is no dispute about
the receipt of the inputs by the appellant and the duty paid character of
the goods, and that Tribunal in the case of Prakash Cotton Mills Ltd.
vs. CCE, Bombay reported in 1996 (85) E.L.T. 149 (Tri. - Bom.})
has held that when the inputs were received by an assessee from a
trader, who, in turn, had procured the same from another
manufacturer and the goods had been received alongwith the
manufacturer's invoice issued to the trader, the Cenvat credit cannot
be denied when co-relation of the goods received under trader’s
invoices is established with the goods received by the trader from the
manufacturer under that manufacturer’s invoice. Judgment of the
Tribunal in the case of Malwa Cotton Spg. Mills Ltd. vs. CCE,

Chandigarh reported in 2002 (144) E.L.T. 645 (Tri. — Del.) was




;,‘

cited, wherein the Tribunal relying upon the Board’s Circular No.
96/7/95-CX dated 13/02/95 held that if any dealer places an order on a
manufacturer for supplying the goods directly to a manufacturer’s
premises without bringing the same to his premises, the Cenvat credit
cannot be denied to the manufacturer receiving the goods even though
the invoice mentions the words “on account of the dealer” and the
name of the dealer on the invoice In itself would not make the invoice,
ineligible document for availing Cenvat credit. In view of the above, it

was pleaded that the impugned order is not correct.

3.2 Shri S.N. Srivastava, the learned Departmental Representative
defending the impugned order reiterated the Commissioner (Appeals)’s
findings and emphasised that since the invoices issued by M/s SC
Enviro Agro India Pvt. Ltd. mention M/s Sumitomo Chemicals India Pvt.
Ltd. as the customer and since admittedly, the payment for the goods
has been made by the appellant to M/s Sumitomo Chemicais India Pvt.
Ltd., the goods have been purchased through a third stage dealer and

hence Cenvat credit is not available to the appellant.

4, We have carefully considered the submissions from both the
sides and have pursued the records. There is no dispute about the fact
that the goods have been procured by the appellant through M/s
Sumitomo Chemicals India Pvt. Ltd. However, from the records, it is
seen that M/s Sumitomo Chemicals India Pvt. Ltd. had placed the order
for the goods with M/s SC Enviro Agro India Pvt, Ltd., a second stage
dealer who supplied the goods directly under their invoices to the
appellant, mentioning the appellant’s name as the consignee while at
the same time mentioning M/s Sumitomo Chemicals India Pvi. Ltd. as
the customer. It is on this basis that Cenvat credit has denied to the

Appellant in respect of these invoices.




5. As per Rule 7 (1) of the Cenvat Credit Rules, 2002, the invoices
issued by a first stage dealer or a second stage dealer are valid
documents for taking Cenvat credit. In this case, there is no dispute
about the fact that M/s SC Enviro Agro India Pvt. Ltd., who had issued
the invoices and on the basis of which the Cenvat credit was taken by
the appellant, are a second stage dealer. We find that Tribunal in the
case of Malwa Cotton Spg. Mills Ltd. vs. CCE, Chandigarh (supra),
relying upon the Board Circular No. 96/7/95-CX dated 13/02/95 has
held that *mere mention of the words ‘on account of the dealer’ on the
invoices or the name of the dealer on the invoice, in itself, would not
make the invoices ineligible documents for availing Modvat credit”, so
far as the goods have been directly received in the user’s premises.
Similar view has been taken by the Tribunal in the case of Prakash
Cotton Mills Ltd. vs. CCE, Bombay (supra), wherein the Tribunal held
that in a situation where the inputs were received from a manufacturer
but through a dealer, the Cenvat credit cannot be denied so long as the
co-relation between goods received by the user manufacturer from the
dealer under the dealer's invoice can be established with the goods
received by the dealer from the manufacturer. This judgment of the
Tribunal has been foilowed in the cases of Beepee Coatings Ltd. vs.
CCE, Vadodara reported in 1997 (92) E.L.T. 223 (Tri. - Bom.) and
Ashok Leyland Ltd. vs. CCE, Chennai reported in 2003 (161)
E.L.T. 710 (Tri. - Chennai). In this case it is not the case of the
Department that the goods were not received directly by the appellant
from a second stage dealer M/s SC Enviro Agro India Pvt. Ltd. In view
of these circumstances, just because the invoices issued by M/s SC
Enviro Agro India Pvt, Ltd. mention M/s Sumitomo Chemicals India Pvt.

Ltd. as the customer, while at the same time mentioning the appellant




as the consignee, will not become invalid document for taking Cenvat
credit, we therefore, hold that the impugned order is not sustainable.

The same is set aside and the appeal is allowed.

(Pronounced in open court on _} ﬁ». ! ( /J? /
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(Justice R.M.S. Khandeparkar)
President

tRakesh Kumar)
Member (Technical)
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