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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Block No.2, R. K. Puram, New Delhi

COURT-I
Date of hearing/decision:29.06.2009
Excise Appeal Nos. 2644, 2645 & 2646 of 2008
[Arising out of order-in-appeal No. 717-719/CE/Appl./Jal/2008 dated 12.11.2008
passed by the Commissioner of Central Excise (Appeals), Jallandhar, Chandigarh].
M/s Komal Enterprises Appellant
Vs.

CCE, Jammu Respondent

For approval and signature:

Hon’ble Shri Justice R.M.S. Khandeparkar, President
Hon’ble Shri M. Veeraiyan, Member (Technical)

1. | Whether Press Reporters may be allowed to see the Order for
publication as per Rule 27 of the CESTAT (Procedure) Rules, 1982, Yég

ﬁ; Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative report f\sb
or not?

3 | Whether Their Lordships wish to see the fair copy of the Order? Seree

4 | Whether Order is to be circulated to the Departmental authorities? Mo

Appearance:

Appeared for the Appellant — Request for adjournment.
Appeared for the Respondent — Shri B.S. Suhag, DR

Coram: Hon’ble Shri Justice R.M.S. Khandeparkar, President
Hon’ble Shri M. Veeraiyan, Member (Technical)

Fppope4_ Oral Order No. Uy l-uyeg / 0 Ol e OX
Per Shri Justice R.M.S. Khandeparkar:

Since common questions of law and facts arise in all these appeals, they

were taken up for hearing together and being disposed of by this common order.



2. Since none has appeared for the appellants, we have gone through the
record and with the help of learned DR and we find that in all these matters the
proceedings before the adjudicating authority commenced pursuant to the
applications filed by the appellant for refund claim on the basis of Notification No.
56/2002-CE dated 14.11.2002. The Assistant Commissioner who heard the
_matters partly allowed the refund claim while partly rejected the same. Being
aggrieved by the order rejecting the claim the party filed three different appeals
before the Commissioner (Appeals) at Chandigarh. Under order dated 21.8.2008,
the appellants were directed to deposit the duty as pre-deposit within thirty days.
However, no duty amount was deposited within the said period. On the contrary,
the application came to be filed on 19.09.2008 for modification of order dated
21.8.2008. The Comumissioner (Appeals) however, by the impugned order while
dismissing those applications also dismissed the appeals on the ground that the
;ppellants had failed to comply with the provisions of Section 35F of the Central

Excise Act, 1944,

3. There is no doubt that Section 35F of the said Act clearly requires the
appellant to deposit tfle amount demanded as duty or penalty or interest by the
adjudicating authority under the order which has made the subject matter of the
appeal, unless waiver in that regard is permitted by the appellate authority.
However, the objection to deposit in terms of section 35F would arise only in case
where the order sought to be challenged requires the appellant to pay certain
amount under such order. In a case where the order does not require the appellant

to pay the amount question of such objection to deposit the amount does not arise.

4. Perusal of the orders passed by the adjudicating authority in the matter in

hand would reveal that they are either to grant or reject the refund. The appeals



were obviously to the extent the claim for refiund was rejected and not allowed.
The orders as far as they allowed Fhe claim for refund, the same were not
challenged by the party. Being so, under the orders sought to be challenged before
the Commissioner (Appeals) there was no amount quantified as due and payable

by the appellant to the Department.

5. It was sought to be contended that the adjudicating authority ought to have

directed the amount in respect of which the claim was rejected to be paid by the
appellant to the Department as the amount claimed related to the credit which was
taken by the appellants. However, the fact remains that the adjudicating authority
had not passed such direction. In the absence of such direction, it cannot be said
that the appellants were under any Z%i;i“;} deposit any amount while filing
the appeal. In this view of the matter, the appellant is justified in contending that
Ehe Commissioner could not have directed under Section 35F to deposit or to
reject the appeals but should have proceeded to hear the appeals on merits. Hence,
The impugned order passed by the Commissioner (Appeals) dismissing the
appeals under Section 35F of the Act are hereby set aside and the appeals are
remanded to the Commissioner (Appeals) to be decided on merits. The
Commissioner (Appeals) shall dispose of all the matters on merits after hearing the
parties. The Commissioner (Appeals) to do so as expeditiously as possible and in

any case prior to 31¥ March 2010. The appeals are accordingly stand disposed of.

(Justice R.M.S. Khandeparkar)
President

(M. Veeraiyan)
Member (Technical)

/Pant/




CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Block No.2, R. X Puram, New Delhj

COURT-I
Date of hearing/decision:29.06.2009

Excise Misc. Application Nos. 354 to 356 of 2009 in
Excise Appeal Nos. 2644, 2645 & 2646 of 2008

M/s Komal Enterprises Appellant
Vs.
CCE, Jammu Respondent
Appearance:

Appeared for the Appellant — Request for adjournment.
Appeared for the Respondent — Shri B.S. Suhag, DR

Coram: Hon’ble Shri Justice R.M.S. Khandeparkar, President
Hon’ble Shri M. Veeraiyan, Member (Technical)

AR ’S:L» Oral Order No. Yo, Uwu 7/‘) "ﬁf’?‘-’%

Per Justice R.M.S. Khandeparkar:

All these applications are for restoration of Excise Appeal Nos. 2644,
2645 & 2646 of 2008. Application nowhere states as to when the appeals

were dismissed. The applications were filed on 15.04.2009. After filing the

\ appeals, in fact matter came up for hearing on 04.05.2009 and considering




the records as none had appeared for the appellants, matter was adjourned
and fixed for hearing on 29.06.2009. 'The records nowhere discloses the
appeals have been dismissed either for default or for non compliance of

provisions of Section 35F of the Central Excise Act, 1944, In the

circumstances the applications are dismissed. @\

(Justice R.M.S. Khandeparkar)
President

e

(M. Veeraiyan)
Member (Technical)
/Pant/



