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Fr redst Order No. 683 L3 V//J @ja)te

IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. II

DATE_OF HEARING : 26/8/09.

Excise Appeal No. 66 of 2006

[Arising out of the Order-in-Appeal No. 106/CE/APPL/NOIDA/
2005 dated 25/10/2005 passed by The Commissioner (Appeals),
Customs & Central Excise, Noida.]

M/s Super Cassettes Industries Ltd. Appellant
Versus
CCE, Noida Respondent

Excise Appeal No. 558 of 2006 and C.O. No. 177 of 2006

[Arising out of the Order-in-Appeal No. 1.06/CE/APPL/NOIDA/
2005 dated 25/10/2005 passed by The Commissioner (Appeals),
Customs & Central Excise, Noida.]

CCE, Noida Appellant
Versus

M/s Super Cassettes Industries Ltd. Respondent

Appearance

Shri B.L. Narsimhan, Advocate — for the appellant.
Shri Sansar Chand, Authorized Representative (DR) - for the
Respondent.

CORAM : Hon’ble Shri D.N. Panda, Judicial Member
Hon’ble Shri Rakesh Kumar, Technical Member
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EX/ 66 & 558 of 2006

ORDER

Excise Appeal No. 66 of 2006

Per. D.N. Panda :-

The precise issue involved in this appeal is whether in terms of
notification No. 2/2004 dated 8/1/04)came into force w.e.f. 9/1/2004
exempting finished goods from duty, Cenvat credit in respect of
Cenvatable input already utilised in terms of Rule 3 (4) of Cenvat Credit
Rules, 2004 shall be cailed back for recovery by Adjudicating Authority,

exercising power under Rule 14 of the Cenvat Credit Rules, 2004.

2. Learned Counsel Shri Narsimhan brings out that none of the
inputs were questioned to be not Cenvatable. The input that was
subject matter of Rule 3 of Cenvat Credit Rules 2004 entitles the
appeliant to take credit thereof. In terms of Ruie 3 (4) of Cenvat Credit
Rules, 2004, the appellant has right to utilise the Cenvat credit earned.
He therefore submits that when lawfu! Cenvat credit was earned and
such earning, not being questioned, Rule 3 (4) readwith Rule 3tkome
into play. If applicability of Rule 3 (1) and Rule 3 (4) is not questioned
at any point of time, the ground of mere exemption of the final
product from Excise, shall not, if so facto empower authority to invoke
Rule 14 of the Cenvat Credit Rules, 2004 T?? hold that the appellant
had either taken Cenvat credit wrongly or utilised the same wrongdly
since there was no question of charge at all to such extent in the show
cause notice. Relying on the Larger Bench decision in the case of
H.M.T. vs. CCE, Panchkula reported in 2008 (232) E.L.T. 217 (Tri.
~ LB), learned Counsel prays that because finished goods has been
exempted in terms of Notification No. 2/2004 dated 8/1/2004, Cenvat

credit already utilised cannot be called back by a reversal entry.
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Similarly, he submits that the input which has already been converted
into work in progress shall also not be subject matter of dispute to call
back Cenvat credit element involved in the input therein. So also the
Cenvat credit involved in the finished goods lying in the factory for
removal on the cut-off date of 08/1/2004 cannot be calied back for

reversal.

3. Learned DR submits that when the input lying on the cut-off date
and not subjected to work-in progress, Cenvat credit element in
respect of that input is to be reversible. Balance credit, if any, available
on record remaining unutilised is not to be utilised and that is also to

be reversed.
4., Heard both sides and perused the record.

5. There is no dispute by both the sides that the input is not
Cenvatable. Similarly there is no dispute that part of the input had
already gone into work-in progress by 8/1/2004. Also there is no
dispute that part of the input were within the finished goods itself on
the cut-off date i.e. on 08/01/2004. Notification No. 2/2004 dated
8/1/2004 came into force on 9™ January 2004 specifying that the goods
of the appellant were exempt from payment of duty. When the
notification saw light of the day on ot January 2004 by that time
Cenvat credit earned by the appellant was utilised to discharge duty
demand. The credit earned conferred right on the appellant to take the
same into account in terms of Rule 3 (4) of Cenvat Credit Rules, 2004.
This is undisputed. Even before the effective date of notification, the
Cenvat credit earned by the appellant has been utilised in view of the
right conferred on the appellant in terms of Rule 3 (4) of Cenvat Credit

Rules, 2004.
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6. There is no case before us that before the cut-off date, either the
Cenvat credit has been taken wrongly or utilised wrongly in violation of
Rule 3(1) and Rule 3 (4) of the Cenvat Credit Rules, 2004. Cenvat
credit being earned is allowed under law to be utilised for paying duty
according to scheme of the law. Therefore calling back of reversal of
lawfully utilised Cenvat credit would be irrational for no allegation of
abuse of the scheme. Similarly the input awaiting process of
manufacture having earned Cenvat credit for the appellant by lawfu!
invoices issued to him has permitted him to utilise such credit for
discharge of duty liability. When mode of utilisation was not questioned
and nothing remains on record as to wrong use or misuse of the
scheme, calling for reversal of Cenvat credit on the quantum of input
physically present on the cut-off date, or such input partly translated
into working progress and invisibly present in the finished goods cannot
be called to be reversed. Since the right conferred under law having
been exercised and denizal of such right not being retrosp'ectively

affected by specific letters]law, the proceeding initiated by show cause

notice appears to be absurd and shall not get sanction of the law.

7. We make it clear with the aforesaid reasoning that unutilised
Cenvat credit existing on record as on 8/1/04 not being meant to be
utilised, is never to be utilised during currenfaof the notification and the

same calls for reversal.

8. Learned counsel relied on the Larger Bench decision of the
Tribunal in the case of H.M.T. (supra). Therefore, it was inquired from
revenue whether such Larger Bench’s decision has been reversed or
stayed by any higher court. Revenue has no instruction in this regard
today. In view of the mandate of Rule 14 of the Cenvat Credit Rules,

2004, to call back the Cenvat credit without being wrongly taken or
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- wrongly utilised, adjudication is unsustainable. Accordingly, the

impugned order is set aside and the appeal is allowed except to the
extent of unutilised Cenvat credit existing on record on 8/1/2004 is to

be reversed.

Excise Appeal No. 558 of 2006 and C.0. No. 177 of 2006

In view of aforesaid decision in appeal of the assessee, revenue’s

appeal is dismissed. Cross objection is also disposed off.

(Dictated and pronounced in open court)

(D.N. Panda)
Judicial Member

(Rakesh Kumar)
Technical Member

PK



