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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
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COURT-I

Date of hearing: 07.10.2009
Date of decision: 07.10.2009

Excise Appeal No. 545 & 546 of 2005

[Arising out of order in original No. 661-662/CE/Appeal/LLdh/04 dated 29.12.2004
passed by the Commissioner (Appeals) Central Excise, Ludhiana]

For approval and signature:

Hon’ble Shri Justice R.M.S. Khandeparkar, President
Honble Shri Rakesh Kumar, Member (Technical)
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or not?

3 | Whether Their Lordships wish to see the fair copy of the Order? (&M C

4 | Whether Order is to be circulated to the Departmental authorities? \(/\

M/s R.K. Machine Tools Limited Appellant
Vs.

CCE. Ludhiana Respondent

Appearance:

Appeared for the Appellant — Shri B.L. Narshimhan with Shri Abhishek Anand,

Advocates

Appeared for the Respondent —Shri R. K. Verma. JDR

Coram: Hon’ble Shri Justice R.M.S. Khandeparkar. President
Hon ble Shri Rakesh Kumar, Member (Technical)

s Ol Order o, 79 =79 0 09 €%




[3S]

Per Shri Justice R.M.S. Khandeparkar:

Since common questions of law and facts arise in both these appeals and

they were heard together and are being disposed of by this common order.

2. We have heard learned Advocate for the appellants and learned DR for the

respondent.

3. Learned Advocate for the appellants state that the only challenge in the
appeals 1s to the levy of penalty and the duty liability has already been discharged

by the appellants.

4. The only issue which is sought to be canvassed is that in view of the fact
that the dispute in the matter in hand related to the period from September 1997 to
December 1997 and the penal provision in the form of sub-rule (3) to Rule 9620
of the Central Excise Rules 1944 came into force w.e.f. 01.05.1998, the same
cannot be applied retrospectively and, therefore, imposition of penalty for
whatever default hawa occurred in relation to the period prior to May 1998 was

bad in law.

5. The facts in the matter in hand are not in dispute. Penalty was sought to be
levied on account of default in payment of duty in terms of provisions of law
within the stipulated period in exercise of powers under Rule 96Z0(3) of the said
Rules. The penalty has been levied equivalent to the amount of duty defaulted

which was not paid within the period prescribed under the law.




6. Drawing our attention to the decision of the Tribunal in the matter of M/s
Mittal Alloys vs. CCE, Ludhiana in Excise Appeal No. 2952/2004-Ex (BR)
delivered on 20.05.2009, learned Advocate appearing for the appellants submitted
that the Tribunal has already held that the provisions under sub-rule (3) of Rule
9670 are not retrospective in operation being penal provision and on the same
ground the order imposing 100% penalty should be set aside. On the other hand,
learned DR submitted that the Tribunal in the said decision has indeed held that
the provisions are not retrospective in operation and, therefore, the ruling in case
of Union of India vs. Dharamendra Textile Processors reported in 2008 (231) ELT

(SC) would not be attracted.

7. The decision in Mittal Alloy case reads thus:-

44.  The last point for consideration is on account of penalty. The
impugned order discloses the imposition of penalty to the tune of amount of
duty demanded. It is the contention of the appellant that the facts on record
do not disclose intention to evade the payment of duty but the
circumstances which could not enable the appellant to continuously
manufacture the product and therefore, it is not a fit case for levy of
penalty. He also submitted that there were already applications filed for
abatement claim and this aspect ought to have been  considered while
dealing with the aspect of penalty. On the other hand, the learned SDR
submitted that there is no discretion left to the authorities in the matter for
imposition of penalty and hence according to the learned SDR the
imposition of penalty does not warrant interference in the facts of the case.
Attention is also drawn in this regard to the decision of the Apex Court in

Dharamendra Textile Processors case(supra).

45.  In the matter in hand, records apparently disclose that the appellant
had been pursuing the remedy under sub-rule (2) of Rule 96Z0O i.e.
abatement claim, that the appellants were not able to establish the claim is
totally different thing. It has also been the case of the appellant right from
the beginning that there was stoppage of production intermittently as also

disturbance to the production by some other company M/s. Ishar Alloy (P)




Ltd. Undoubtedly, the Revenue authorities do not appear to have
considered all these aspects while dealing with the matter of imposition of
penalty. It is however, submitted on behalf of the respondent that there is
no discretion left for the authorities and once the manufacturer is found to
have defaulted. consequence provided under the statute would have follow
and result in imposition of penalty. It has also to be noted that the Apex
Court in Dharamendra Textile Processors case has clearly ruled that the
concept of discretion in the matter of imposition of penalty is foreign to the
proceedings under Rule 96Z0. However, one aspect is required to be
considered and that is the provision regarding penalty in relation to the
default in payment of duty under Rule 96Z0 (3) was introduced by way of
amendment to the said Rules which came into force with effect from
1.5.98. Considering the same, it is the contention on behalf of the appellant
that penalty, if at all, could be levied for the period from 14.7.98 and
thereafter and not prior to that. The learned SDR however, submits that
the proviso to sub-rule (3) of 96Z0O required the arrears of duty to be paid
by 10™ March, 98 failing which the manufacturer would be liable to pay
the penalty.

46. At the outset, it is to be noted that all these arguments which are
adduced on the basis of amendment of sub-rule (3) of 96Z0O were not
canvassed before the original authority either by the appellant or the
respondent nor the impugned order disclose application of mind by the
adjudicating authority in that regard. It is for the first time, and that too at
the time of disposal of the appeal, the issue is sought to be raised.
Nevertheless, the fact remains that the proviso requires the manufacturer
to clear the dues by 30.4.98 and at the same time it is not in dispute that
amended part of the rule and notification came into force with effect from
1.5.98. It is nowhere on record that appellant had opportunity to know the
contents of those provisions prior to 1.5.98. In order to apply any penal
provision it is necessary that party should get the opportunity to defend its
right in that regard. This proviso was not applied to the matter in hand at
the original stage and on the basis of such amended provision, the Revenue
wants to saddle appellants with the penalty. The same cannot be allowed
unless it is established by the department that the appellants had

opportunity to know the amended notification.



8. Applying the said ruling to the facts of the case, the appellants are justified
in contending that the authorities could not have imposed penalty equal to the
amount to the duty payable by the appellants and the impugned order to that extent

is liable to be set aside.

9. The appealcaccordingly succeed. The impugned order imposing penalty in

exercise of power under Rule 9670 (3) of the said rules is hereby set aside.
[ @
Accordingly, the appealsigallowed in the said terms.

(Justice R.MN,S. Khandeparkar)
President

(Rakesh Kumar)
Member (Technical)
/Pant/



