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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI
COURT NO.II

E/Appeal No. 75/2005-EX

(Arising out of order in appeal No.640/CE/Alld/2004 dated
6.10.2004 passed by the Commissioner of Central Excise
(Appeals), Allahabad)

Hon'ble Sri Justice R.M.S. Khandeparkar
Hon'ble Sri.Rakesh Kumar , Technical Member 5

1. Whether Press reporters may be allowed to see the y
order for publication as per Rule 27 of the

CESTAT (Procedure) Rules, 19827

2
2. Whether it should be released under Rule 27 of the 76
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not ?

3. Whether Their Lordships wish to see the fair copy pr"’
of the Order ?

4. Whether Order is to be circulated to the AL—
Departmental authorities? *

CCE, Allahabad Appellant

Vs
M/s 1.H.V. Sugar Corp Ltd Respondent
Appeared for the Appellant : Shri K.P. Singh, SDR
Appeared for the Respondent : None

Amicus Curie
Shri L.P. Asthana, Advocate
Shri Abishek Jaju, Advocate

Coram: Hon’ble Sri. Justice R.M.S. Khandeparkar, President
Hon’ble Sri. Rakesh Kumar, Technical Member

Date of Hearing: 15.10.09




¢ @;\g\ Order No. g73 éﬁ /2009

Per Justice R.M.S.Khandeparkar:

This appeal arises from order dated 6.10.2004 passed by the
Commissioner (Appeals), Allahabad whereby the appeal filed by
the respondents against the order of the original authority dated
16.6.2004 has been disposed of while holding that the respondent
had contravened the provision of Rule 6 of Cenvat Credit Rules,
2001 by suppression of the relevant transactions and that
therefore the demand of Rs.8,21,876/- was confirmed while
reducing the penalty to the tune of Rs.1 lakh. The Original
Authority had confirmed the demand of Rs.13,79,660/- and also
imposed penalty of equal amount. The Commissioner (Appeals)
has held that the demand for the period 1999-2000 till June, 2001
was not sustainable as there was no machinery provision under the
Central Excise Act or the Rules made thereunder for the recovery
of the amount of 8% of the sale value of the final product payable
in terms of proviso to Rule 6 of Cenvat Credit Rules prior to 1%
July, 2001.

2. When the matter came up for final hearing on 14™ October,
2009, nobody appeared on behalf of the respondent and since the
matter involved an important question of law, we found it proper
to seek assistance of an amicus curie in the matter and we
requested Shri L.P. Asthana, learned Counsel to assist the Tribunal
in the matter. Learned Counse! readily accepted our request and

that is how we have heard the learned Advocate as well as the

learned DR in the matter. At the outset, we place on record our




appreciation and thanks to Shri L.P. Asthana for the able
assistance rendered to the Tribunal in the matter.

3. The point involved in the matter is whether the respondents
had no liability to pay the amount at 8% of the sale vaiue of the
product in question for the period prior to 1%t July, 2001 on the
ground that there was no machinery provision for the recovery of
the said amount under the Central Excise Act or the Rules made
thereunder.

4, The learned Commissioner in the impugned order while
dealing with the said issue, has held that the Cenvat Credit Rules,
2001 came into force from 1% July, 2001. Under Rule 6 thereof, it
is specifically provided that if the manufacturer fails to pay the said
amount, it should be recovered alongwith interest in the manner
as provided in Rule 4 for recovery of the Cenvat Credit already
taken. However, since the said proviso came into force with effect
from 1%t July, 2001, the demand for the period from 1999-2000 to
June, 2001 is not sustainable. In other words, the Commissioner
(Appeals) has held that prior to 1%t July, 2001, there was no
machinery provision for recovery of the amount payable in terms
of Rule 6 of the said Rules read with Rule 57-CC and/ or Rule 57-
AD of the erstwhile Central Excise Rules, 1944.

5. The learned Advocate drawing out attention to Section 82 of
the Finance Act, 2005 submitted that under the said provision of
law, the Parliament had specifically introduced the machinery
provision for enforcement of the obligation of the manufacturer in

terms of Rule 6 of the said Rules read with Rule 57-CC and Rule

57-AD of the said Rules and the same was made enforceable




retrospectively. Drawing our attention to the relevant amendment
as incorporated under Section 82 of the Finance Act, 2005 and
particularly to the Fourth Schedule thereof, the learned Advocate
submitted that necessary machinery provisions for implementation
of the law comprised under Rule 57-AD as well as Rule 57-CC of
Central Excise Rules, 1944 as also Rule 6 of Cenvat Credit Rules,
2001 were brought on the Statute book and therefore, the finding
arrived at by the Commissioner (Appeals) about the absence of
machinery provisions for enforcement of the provisions under Rule
6 read with Rule 57-AD and Rule 57-CC are not sustainable
pursuant to the amendment having been brought into force
retrospectively. He further submitted that undoubtedly the
Commissioner (Appeals) had no opportunity of having before him
the amended provisions of law when the matter was disposed of as
the amendment was introduced subsequent to the passing of the
impugned order. However, the same being retrospectively
enforceable, the finding cannot be sustained as of today.

6. He further submitted that it has been clearly held by the
Madras High Court in the case of Eternit Everest Ltd Vs Union of
India reported in 1997 (89) ELT 28 (Mad) that in the absence of
machinery provision, question of taking action under Central Excise
Act cannot arise and the said ruling was not stayed by the Apex
Court though SLP against the same was admitted.

7. Learned DR submitted that the Commissioner (Appeals)
erred in ignoring the decision of the Tribunal in the matter of

Commissioner of Central Excise Jaipur-II Vs Maa Kamakhya

Marbles (P) Ltd reported in 2004 (170) ELT 580 whereby it was




clearly held that machinery for realisation of 8% amount in terms
of Rule 57-AD was provided in the Central Excise Rules, 1944
themselves. Being so, according to the learned DR, the impugned
order for the period prior to 15t July, 2001 should be set aside and
the order in that relation of the original authority should be
confirmed.

8. Learned Advocate also submitted that provision of law as far
as they relate to the liability to pay the amount of 8% of the value
of the final product in terms of Rule 6 of the said Rules or the
corresponding Rule 57-AD and 57-CC are concerned, there is no
provision for imposition of penalty as such in relation to the failure
to pay the same or in case of delay in demand thereof. Being so,
according to the learned Advocate, the power exercised for
imposition of penalty do not find support from the provisions of
law.

0. As rightly submitted by the learned Advocate, the provision
of law were amended under the Finance Act, 2005 whereby in
terms of Section 82 thereof, specific provisions were introduced to
make the liability of the manufacturer in terms of Rule 6 of the
said Rules enforceable, alongwith the corresponding provisions in
relation to the Rule 57-AD and 57-CC as they were made
enforceable retrospectively. As regards the obligation under Rule
57-CC is concerned, the machinery provision brought in were
made effective from 15 August 1996 onwards till 31°% March, 2000.
As regards the machinery provision relating to Rule 57-CC and 57-

AD, they were made effective from 1t April, 2000 till 30™ June,

2001. As regards Rule 6 of the said Rules are concerned, they are




made enforceable from 1% July, 2001 to 20" February, 2002. For
subsequent period, there is also provision under relevant statute
and rules made thereunder. Equally itis true that when the refund
order was passed, these provisions were not before the
Commissioner (Appeals). However, in view of the fact that the
amendment has been brought into force retrospectively and the
present appeal being continuation of proceedings which came
before the adjudicating authority and continued before the
Commissioner (Appeals) and the amended provisions being related
to procedural law, the same would apply to the pending
proceedings and therefore, would apply to the matter in hand.
Obviously, therefore, the finding that the respondent was not liable
to pay the said amount in terms of Cenvat Credit Rules or the Rule
6, 57-CC or 57-AD prior to 1% July, 2000 cannot be sustained and
is liable to be set aside while restoring the findings arrived at by
the adjudicating authority.

10. It is true that we are dealing with the appeal filed by the
Department and the assessee has not filed any appeal or Cross
objection in the matter. However, as the appellant has brought to
our notice the fact that the authorities below have proceeded to
impose penalty inspite of the fact that in such cases, there cannot
be any occasion for imposition of penalty in view of the fact that
the failure and/or delay to pay the amount was in absence of the
statutory provision regarding the procedure for the same. Itis not
related to any other amount provided either under the said Act or

the Rules made thereunder. Being so, the order imposing penalty

is totally ab-initio void and the same being brought to our notice, it




would be the duty of the Tribunal not to allow any injustice being
caused to the party even though the party has failed to appear and
raise the point. In such situation, the order imposing of penalty
cannot be sustained. Besides, it is also to be noted that though
the party has not challenged the imposition of penalty, the
_ department has made grievance about the reduction in the penaity
by the Commissioner (Appeals). Certainly, it is to be considered
whether the authority was at all justified in imposing the penalty.

11. In the result, therefore, the appeal partly succeeds as far as
the impugned order relating to reduction of the demand from Rs.
13,79,660/- to Rs. 8,21,876/- is concerned, and the same is
therefore, set aside and the demand made by the adjudicating
authority is restored and confirmed. However, as far as the
imposition of penalty is concerned, the order passed by the
Commissioner (Appeals) and by the original authority are set

aside. The appeal is disposed of in the above terms.

(Order dictated and pronounced in the open caurt).

(Justice R.M.S.Khandeparkar)
President

(Rakesh Kumar)
Technical Member

MPS*




