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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi
‘COURT-I
Date of hearing/decision: 23.9.2009
Central Excise Appeal No.4673 of 2004

Arising out of the order in original No.63/Ldh/2004 dated 25.6.2004
passed by the Commissioner of Central Excise, Ludhia;\a.

For Approval and Signature:

Hon’ble Shri Justice R.M.S. Khandeparkar, Presidentk
Hon'ble Shri M. Veeraiyan, Member (Technical) ([

1 | Whether Press Reporter may be allowed to see the
Order for publication as per Rule 27 of the CESTAT 7@
(Procedure) Rules, 19827
2 | Whether it should be released under Rule 27 of
CESTAT (Procedure) Rules, 1982 for publication in NO
any authoritative report or not?
3 | Whether their Lordships wish to see the fair copy of | Seen
the Order?
4 | Whether Order is to be circulated to the Yes
Departmentat authorities?

M/s Arihant Textile Industries Appellants
a unit of M/s. Arihant Industries Ltd.

Vs.

C.C.E., Ludhiana Respondent
Appearance:

Shri Sudhir Malhotra, Advocate for the appellants/applicants

Shri P.K. Singh, Authorized Departmental Representative (SDR) for the

Revenue

Coram: Hon’ble Shri Justice R.M.S. Khandeparkar, President
Hon’ble Shri M. Veeraiyan, Member (Technical)

Frecss Oral Order No. 7Y / o) — A
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Per M. Veeraiyan:

This is an appeal against the order of the Commissioner (Appeals)
No. 63/Ldh/2004 dated 25.6.2004.
2. Heard both sides extensively and perused records.
3. | The relevant facts , in brief , are that the appellant M/s Arihant
Industries Ltd. is having a unit by name, M/s Arihant Textile Industries.
They manufacture man-made fabrics falling under Chapter 55 of the
CETA, 1985. They have cleared the fabrics manufactured by them to their
depot and sold the goods from there. The duty was paid at the time of
clearance from the factory. The appellant has filed declaration in terms of
clause (iv) to the second proviso to Rule 173C in respect of fabrics
manufactured by them. The Department, on the basis of investigation, felt
that the appellant had sold the fabrics cleared from their factory at higher
prices from the depot and that they also collected excise duty in excess
of what has been paid by them at the time of clearance from the factory.
Accordingly, a show cause notice dated 4.4.2000 was issued proposing
demand of duty of Rs.9,40,538/- under the proviso to Section 11A and
also proposing recovery of Rs.53,95,043/- under Section 11D besides
proposing penalties under various sections. The appellant filed reply and
agreed to produce the details to progve that the calculations of
differential / excess duty in the show cause notice was wrong but failed to
do so and the Commissioner has confirmed the demand of duty under
Section 11A and amounts under Section 11D besides imposition of

penalty as per the impugned order.

V.



4, The learned Advocate assails the order of the Commissioner on
various grounds. He submits that the show cause notice proceeded on the
erroneous assumption that the average duty paid per unit during the year
1994-95 was 8.51% as against the actual percentage of duty paid at
10.01% and therefore, there has been excess collection of duty at the
time of sale from the depot. He submits that for subsequent years also the
average rates of duty adopted by the Department were on the lower side
as compared to what they have actually paid. He also submits that they
were eligible for deemed credit for the period from 4.9.96 to 4.11.97 and
that they had utilised the deemed credit and paid only the balance of duty
in PLA at the time of clearance of the fabrics. As a result, the duty paid by
them should be treated as duty paid in PLA plus the deemed credit utilised
by them at the time of clearance of the fabric. These submissions though
have been noted, by the Commissioner the same have not been properly
appreciated by him as he has merely recorded that in the documents
annexed to the show cause notice there was a note indicating “quantity
sold and duty recovered are .. net of deemed credit”. He also
submits that after clearance from the factory sale, in some cases, have
been made at lower prices compared to prices at which the duty was paid
and the department has chosen to rely only on instances of sale on
higher price and demanded duty.

5. The learned SDR submits that the appellant, in spite of specific
assurance to furnish the relevant details before the adjudicating authority,
failed to do so in spite of sufficient time having been granted. In the

circumstances, the order has been passed on the basis of available

records.,




6. We have carefully considered the submissions from both sides. The
submissions by the learned Advocate as above are relevant and may go
to the root of the demand confirmed. However, we also notice that the
Commissioner has passed the order in the absence of relevant records
which the appellants assured to produce before the Commissioner . In
view of the above, we deem it appropriate to set aside the order of the
Commissioner and remand for fresh consideration after granting
reasonable opportunity of hearing to the appellants. The appellants are
directed to produce the details assured by them within three months from
the date of receipt of this order and the Commissioner thereafter shall
decide expeditiously and latest by 30" June, 2010. We make it clear that
we have not expressed any views on the merits of the case.

7. The appeal is disposed of on the above terms.

(Justice R.M.S. Kﬁandeparkar)
Presideu;t

(M. Veeraiyan) '
Member (Technical)
scd/




