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g; k\oxl ORAL ORDER NO. 86 1- BAE ) - ct!nzmsl::

PER: P.KARTHIKEYAN
M/s. Ess Ess Kay Engg. Co. Ltd. (hereinafter called EEK)

and M/s. Sudarshan Steel (herein after called SS) have filed
these appeals assailing the impugned order. Vide the

impugned order, the Commissioner (Appeals) affirmed demand

of Rs.5,45,062/- alongwith applicable interest from EEK and




penalty of equal amount imposed on it by the original
authority. The impugned order also affirmed penalty of

Rs.50,000/- imposed on SS under rule 209 A of the Central

Excise Rules 1944,

2. The facts of the case are that EEK a manufacturer of CR
sheets etc. had received CR coils during the period 4/97 to
11/98 from SS, a dealer in CR coils registered with the
Department. The consignments of CR coils involved had not
been received in the registered premises of the dealer. The
dealer had issued modvatable invoices to EEK covering
consignments of CR coils during the material period. Following
circulars issued by the Board, the lower appeliate authority
found that registered dealers needed to have proper godown
for receipt, storage and onward dispatch of excisable goods
and that no modvatable invoices could be issued without
receipt of goods in the godown declared in the application form
for registration. By failing to bring goods in the registered
godown, modvatable invoices issued by the dealer was in
violation of statutory provisions and were not valid for taking
modvat credit. The Commissioner (Appeals) rejected the
argument of EEK based on the decision of the Tribunal in the
case of N.V.Enterprises (P) Ltd. reported in 1994 (176) ELT
367 (Tri. Delhi) on the ground that the said decision of the
Tribunal had relied on Bombay Commissionerate Trade Notice
No.62/99 dated 16.10.99 which related to procedure to be
followed by registered dealers for de-coiling of CR coils and

cutting them into sheets. In the instant case, the registered

dealer had not arranged to supply coils at the cutter’s place




and delivery of sheets obtained ‘on cutting coils to the appellant
manufacturer. Appellant EEK had received CR coils which had
not been received in the premises of the dealer SS. The
Commissioner (Appeals) affirmed the demand of modvat credit
of Rs.5,45,062/- found by the original authority to have been
taken by the appellants on the strength of invalid documents.
He also affirmed the penalty imposed on the appellant finding
that it had availed modvat credit in an irregular manner

contravening statutory provisions.

3. The penalty imposed on SS was affirmed, finding that
they had falsely issued the impugned invoices without bringing
excisable goods to the registered premises. They had
suppressed this fact from the Department and facilitated EEK
availing inadmissible credit. He found penalty of Rs.50,000/-
imposed on SS under Rule 173 Q(1) (bbb) read with Rule 209A
of Central Excise Rules appropriate though the show cause
notice had not proposed to penalise SS under rule 209A of

Central Excise Rules.

4. We take up the appeals together. We have heard both
sides. Reiterating the grounds taken in the appeal the Id
Counsel for the appellant submitted that there was no dispute
that the appellant EEK had received the impugned CR coils and
had put them to the intended use. There was no dispute that
the impugned credit related to inputs CR Coils received by the
appellants EEK and used in the manufacture of finished goods.

In the circumstances, substantive benefit could not be denied

on procedural infractions. He also submitted that the




Commissioner (Appeals) "had lwrongly held that the Trade
Notice No.62/99 dated 6.10.99 issued by the Bombay
Commissionerate was not applicable to the instant case and
that the ratio of the decision of the Tribunal in M/s. N.V.
Enterprises Pvt. Ltd. case had not applied. He relied on the
decision of this Tribunal in Allied Steels vs. CCE, Jalandhar
reported in 2007 (207) ELT 248 (Tri. Delhi) in support of the
claim that Modvat Credit could not be denied for the reason
that the manufacturer had received inputs sold in transit by
the dealer which had not been received in the premises of the
dealer Appellants had availed Cenvat credit legitimately due to

them. No penalty could have been imposed on them.

5. As regards the penalty imposed on SS, it is submitted
that the dealer had not manipulated the particulars in the
invoices to facilitate the manufacturer EEK to avail undue
credit. In the circumstances, no penalty could have been
validly imposed on SS. He relied on the decision of the
Tribunal in NV Enterprises Pvt. Ltd. 2005 (191) ELT 594 (Tri.

Delhi) in support of this argument.

6. Ld. DR reiterated the findings and decision of the
Commissioner (Appeals) and argued that the demand and
penalties adjudged in the impugned order deserves to be

sustained.

7. We have carefully studied the case records and

considered the rival submissions. In the instant case the

appellant EEK received CR coils sold in transit by a registered




dealer. The dealer had not recéived the duty paid CR coils in
its premises and issued modvatable invoices against which EEK
availed the impugned credit. We find that the revenue has no
case that the appellant manufacturer had not received the duty
paid inputs in its manufacturing premises and had not utilized
them in the manufacture of finished goods. The credit is
sought to be denied on the sole ground that the credit had
been availed on the strength of modvatabie invoices issued by
the registered dealer without receiving the inputs in its
registered premises. We find that similar dispute as involved
in the instant appeals were decided in favour of the appellants

in the case laws cited by the Id. Counsel for the appellants.

Appeal No. 5712/04

8. In NV Enterprises (P) Ltd. case [2004 (176) ELT 367 (T)]
the Tribunal held that in the light of Trade Notice No.62/99
dated 16.10.99 the contention of the Revenue that the Modvat
Credit could not be allowed against invoices issued by a dealer
without bringing the HR coils to its factory had no merit. The
trade notice had provided for aillowing credit in respect of CR
coils taken to the cutters place and cut sheets arranged to be
supplied to the manufacturer from cutter’s place, against
invoices issued by the dealer covering CR coils. In Allied Steels
case (supra), relying on the case of NV Enterprises (P) Ltd.
reported in 2004 (176) ELT 367 (Tri.Delhi), the Tribunal held
that a manufacturer could avail credit on an invoice issued by a
registered dealer covering CR coils; unloading the

consignments of CR coils at cutter’s place (without bringing

into dealer’s premises) and the manufacturer receiving the cut




® sheets therefrom did not ‘make‘ the dealer’s invoice invalid to
avail credit. The basic requirement of rule 57G in that context
was that the manufacturer could take credit of the goods
received by him in his factory under the cover of modvatable
documents which included an invoice issued by the dealer of
excisable goods registered under rule 174. There was no
statutory provision to the effect that modvat credit could be
denied if the goods were not first taken to the premises of the
registered dealer and then brought to the factory of the

manufacturer.

9. In the light of these decisions, we find that the impugned
demand of credit with applicable interest from EEK is not
sustainable. In the circumstances the penalty imposed on EEK

is also liable to be set aside. We order accordingly.

Appleal No. E/71/05

10. As regards the appeal by SS against the impugned
penalty, we find that the same is imposed on the basis that it
had issued invalid invoices to facilitate EEK avail undue credit.
We note that identical issue was decided against the revenue
in the NV Enterprises (P) Ltd. case reported in 2005 (191) ELT
594 (Tri. Delhi). It was held that the dealer’s invoices had not
contained any incorrect particulars intended to enable the
manufacturer to avail undue credit. The invoices showed

legitimately admissible credit. The Tribunal, therefore, vacated

—




the penalty. We find that the relevant facts of the instant case
are identical to the facts of above decision in NV Enterprises
(P) Ltd. case. The penalty imposed on SS is not sustainable.

We vacate the same.

11. The appeals are allowed.
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