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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Block No.2, R. K. Puram, New Delhi.

COURT-I
Date of hearing/decision: 07.09.2009

Excise Appeal No. 2085 of 2009 with Excise Stay No. 2171 of 2009

|Arising out of Order-in-Original 58/Commr/MRT-11/2008 dated 31.12.2008
passed by the Commissioner. Customs & Central Excise, Meerut]

For approval and signature: / e

Hon’ble Shri Justice R.M.S. Khandeparkar. President
Hon ble Shri M. Veeraiyan, Member (Technical)

1. | Whether Press Reporters may be allowed to see the Order for
publication as per Rule 27 of the CESTAT (Procedure) Rules, 1982. 75,4

897

Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative report %57
or not?

3 | Whether Their Lordships wish to see the fair copy of the Order?

4 | Whether Order is to be circulated to the Departmental authorities? (/ »

M/s Rana Sugar Limited Appellant
Vs.

CCE. Meerut-I] Respondent

Appearance:

Shri Vikrant Kackria, Advocate for the appellant.
Shri Anil Khanna, SDR for the respondent.

Coram: Hon’ble Shri Justice R.M.S. Khandeparkar. President
Hon'ble Shri M. Veeraiyan. M/ember (Technical)
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Per : M. Veeraiyan:

Heard both sides on the stay petition for a while and considering the issue
involved, it was felt that the appeal itself could be disposed of and, accordingly,
pre-deposit of dues as per the impugned order is waived and appeal is taken up for

final disposal.

2. The relevant facts, in brief, are that the appellant has taken cenvat credit on
capital goods received for installation of their plant and machinery. The credit so
taken for the period from January 2007 to February 2007 was Rs.89,41.540/-.
Appellant also filed periodical returns indicating the credit taken by them even
though they have not commenced production and clearance and hence have not
utilized the same. The Department pointed out in December 2007. and
immediately they debited the entire amount of credit taken by them. They are not
disputing the reversal of the credit taken by them. A show cause notice was issued
alleging that the appellants have wrongly taken the credit and, therefore, interest
should be paid for the period from the date the credit was taken till they debited
the amount and confirmed. In addition, a penalty of Rs. 10 lakhs was also
imposed.

3. Learned Advocate for the appellant submits that it was due to
misunderstanding that they have taken the credit: they have not utilized the credit.
They have not availed any benefit as they have not utilised the said credit.

. . ke p

Therefore, the demand of interest on the credit taken Wronglyllymg unutilized and
imposition of penalty are not warranted. He relies on the decision of the Tribunal
in the case of CCE, Pondicherry vs. Superfil Products reported in 2009 (237) ELT
551 (Tri. Chennai), Pooja Forge Ltd., vs. CCE, Faridabad- 2004 (177) EL'T 302
(Tri. Del.). In addition, he also relies on the decision of the Hon’ble High Court of
Punjab and Haryana in the case of Ind-swift Laboratories L.td., vs. Union of India
reported in 2009 (240) ELT 328 (P&H) and the decision of the CCE, Delhi-III vs.
Maruti Udyog Limited reported in 2007 (214) ELT 173 (P&H) in support of his

submissionis. N 4
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4. Learned DR submits that rule 14 of Cenvat Credit Rules envisage the
payment of interest in respect of cenvat credit taken or utilized wrongly and that
the provisions of Sections 11A and 11AB of the Central Excise Act shall apply
mutatis — mutandis for effecting such recovery.

5. We have carefully considered the submissions made from both sides. In
tne present case, the appellants have apparently taken the credit which was not
admissible to them. There is no dispute about reversal of the credit. It was
submitted on behalf of the appellant that the credit wrongly taken has been
reversed on being pointed out by the Department. The credit was not utilized as
they were yet to commence production. Further, there is a clear finding by the
Commissioner that the credit taken by the appellant has not been utilized, and the
same has been reversed immediately on being pointed out by the Department.
Under these circumstances. the question of applying provisions of Section 11A for
demand of duty, short levy or non levy does not arise. Consequently, the question
of recovery of interest for such short levy or non levy demand does not arise. Itis
not a case that the cenvat credit taken has been debited, thus utilizing the same for
the purpose of paying excise duty due on clearances made by the appellant. In
view of the above, the question of ordering recovery of interest for the credit lying
in RG-23 account does not arise. T’here is no intention on the part of the appellant
to evade duty and it is a clear case of misunderstanding of the provision and
without deriving any benefit thereof. Under these circumstances, no penalty is
also warranted.

6. In view of the above, we allow the appeal with consequential relief. The

stay petition is also disposed of.

A\\Y
(Justice R.M.S. Khandeparkar)

President
v/

(M. Veeraiyan)
Member (Technical)

/Pant/




