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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, R K. PURAM,

NEW DELHI

COURT —-1I

CUSTOMS APPEAL NO. 653 OF 2005

& EXCISE APPEAL NO. 2167 OF 2005

[Arising out of Order-in-Appeal No. 129/AKG/RTK/2005 dated
18.03.2005 passed by the Commissioner of Central Excise (Appeals),
Delhi-III, Gurgaon]

For approval and signature:

Hon’ble Mr. S.S. Kang, Vice President,
Hon’ble Mr. Rakesh Kumar, Member (Technical)

1.

Whether Press Reporters may be allowed to see the
order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

Whether it would be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication in
any authoritative report or not?

Whether their Lordships wish to see the fair copy of
the order?

Whether order is to be circulated to the
Departmental authorities?

M/s. Shree Gopal Vanaspati

Vs.

CCE, Delhi-V, Rohtak
& VICE VERSA

Appearance:

Shri Atul Gupta, C.S., for the appellants;
Shri R.K. Verma, Departmental Representative, for the Revenue
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Appellants

Respondent
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Coram:

Hon’ble Mr. S.S. Kang, Vice President,
Hon’ble Mr. Rakesh Kumar, Member (Technical)

Date of Hearing: 28" July, 2008

) A
FINAL ORDER NO. C_, 25672 dated

—oto £ |83 QY@ ¥
Per S.S. Kang:

Heard both sides.

2. Appellants as well as Revenue filed appeal against Order-in-
Appeal passed by the Commissioner (Appeals).

3. Brief facts of the case are that the appellants made import of
Soyabin Oil and Palm Oil and availed benefit of Notification No.
16/2000-Cus dated 1.3.2000. The notification provides concessional
rate of duty to vegetable oil imported for manufacture of oil normally
known as vanaspati or refined. A show-cause notice was issued to the
appellants demand duty in respect of 86.002 M.T. which was short
delivered at port and in respect of 71.851 M.T. short received in the
factory. The adjudicating authority confirmed the demand and imposed
penalties. The Commissioner {(Appeals) set aside the demand in respect
of 86.002 M.T. which was short delivered at port and confirmed the
demand in respect of 71.851 M.T. on the ground that the same has been
received by the appellants and appellants failed to show that the same

has been used for intended purpose.



4.  Contention of the appellants is that palm oil and soyabin oil are in
liquid form and there is some spilling at the time of loading and
unloading. The oil in question was imported at Kandla port and
transported to I—Iissar{ by tanke:*s. Contention is that there is no
allegation against the appellants that the goods imported were diverted
by the appellants for other purposes. The appellants relied upon the
decision of the Hon’ble Supreme Court in the case of BPL Display
Devices Ltd. vs. CCE, Ghaziabad, reported in 2004 (174) ELT 5 (8C).
5. Revenue also filed appeal whereby demand in respect of 86.002
M.T. of oil was set aside. Contention of the Revenue is that the
appellants are liable to pay duty in respect of this quantity short
received at the port and the appellants are not entitled for the benefit of
notification in respect of this quantity.

6.  Contention of the importer is that as the quantity in question has
not been received by them as per the case of the Revenue, therefore, no
demand can be made.

7.  We find that the appellants made import of soyabin oil and palm
oil by availing benefit of notification No. 16/2000-Cus. The said
notification provides concessional rate of duty in respect of vegetable
oil imported for the manufacture of vanaspati. There is no allegation
against the appellants that the appellants have diverted the goods for
other purposes. In similar circumstances the Hon’ble Supreme Court in

the case of BPL Display Devices Ltd. (supra) has held that the benefit



of notification cannot be denied in respect of goods lost due to leakage
or damage. Hon’ble Supreme Court has held as under:-

“2. It is not in dispute that the appellant had imported parts of
picture tubes for manufacture of colour picture tubes. Both the input
and the manufactured items are covered by the Notifications. It is also
not in dispute that a small percentage of the imported parts were
damaged in Transit and could not be used for manufacture picture tubes
during the year 2000-2001. The appellant claimed the benefit of the
aforesaid Notifications in respect of the entire lot of the parts imported
relying, inter alia, upon the earlier decision of the Tribunal in National
Organic Chemical Indus. Ltd. v. Collector of Customs (Import),
Mumbai, 2000 (126) E.L.T. 1072 which had held that the benefit of the
Notifications could not be denied in respect of goods which were
intended for use for manufacture of the final product but could not be so
used due shortage or leakage. The Notifications relied upon in the
decision in National Organic Chemical Indus. Ltd. (supra) are
substantially similar to the present Notification., The appeal preferred
by the Department from the decision of the Tribunal was dismissed by
this Court on 20" February, 2002 — Commissioner of Customs vs. M/s.
National Organic Chemical Indus. Ltd. [C.A. No. 6764/99]. The
Tribunal, however, relied upon its earlier decision in the case of
Commissioner of Central Excise, Meerut v. M/s. BPL Display Devices
Ltd. reported in 2002 (147) ELT 912 to hold against the appellant. This
Court following the affirmation of the Tribunal’s reasoning in National
Organic Chemicals Indus. Ltd. (supra) on 20.2.2002, allowed the
appellant’s appeal. This appeal must therefore be necessarily allowed.
We are of the view that no material distinction can be drawn between
the loss on account of leakage and loss on account of damage. The
words ‘for use’ used in similar exemption Notifications have also been

construed by this Court earlier in the State of Haryana v. Dalmia Dadri



Cement Ltd., 1987 (Suppl) SCC 679 to mean ‘intended for use’.
According to this decision the object of grant of exempton was only to
debar those importer/manufactures from the benefit of the Notifications
who had diverted the products imported for other purposes and had no
intention to use the same for manufacture of the specified items at any
stage.

3.  In the circumstances, the appeal is allowed but without any
order as to costs.”

As in the present case there is no allegation that the appellants diverted
the goods for other purpose we find merit in the contention of the
appellants. Appeal filed by the appellants is allowed. In respect of
appeal filed by the Revenue as the goods in question was not received
by the appellants and this fact is not in dispute, therefore, we find no
infirmity in the impugned order whereby the demand in respect of the
goods in question is set aside. Appeal filed by the assessee is allowed
and the appeal filed revenue is dismissed.
(Dictated & pronounced in the Open Court.)
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(S.S. KANG)
VICE PRESIDENT

\

(RAKESH KUMAR)
MEMBER (TECHNICAL)

Dated 28" July, 2008
RK.



