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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
West Block No.2, R.K.Puram, New Delhi-110066.
Principal Bench, New Delhi.

C/77/06

[Arising out of Order-in-Appeal No.IND-1/342/05 dt.21.10.05

passed by the Commissioner(Appeals), Indore)

For approval and signature:
Hon'ble Mr. S.5.Kang, Vice President
Hon'ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

1. Whether Press Reporters may be allowed to see:
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of :
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4, Whether order is to be circulated to the

Department Authorities:
CCE, Indore Appellant
Versus
M/s. Hindustan Motors Ltd. Respondent
Appearance

Shri V.Kumar, Authorised Departmental Representative(DR) For

appellant
S/Sh. T.K.Ramasubramanyan and K.K.Choudhary, Consultants for

respondent

Coram: Hon’ble Mr. S.S.Kang, Vice President
Hon'ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

Date of demsmn .10.08
@/\4 Order No. / 2 %Y /OK
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O Per S.S.Kang:

Heard both sides. The revenue filed this appeal against the
impugned order passed by the Commissioner(Appeals) whereby
Commissioner(Appeals) set aside the adjudication order and remand'%d"‘le
matter back to the adjudicating authority for reconsideration. The
contention of the revenue is that the power of remand by the
Commissioner(Appeals) has been taken away by amending Section
35A(3) of Central Excise Act w.e.f. 11.5.01 under the Finance Bill,2001.
The contention is that after 11.5.01, Commissioner(Appeals) has no
power to remand the matter to the adjudicating authority, therefore, the
impugned order is not sustainable.

2. We find that the Section 128A has been amended w.e.f. 11.5.01.
This issue came before the Hon’ble Punjab & Haryana High Court in the
case of CCE, Jalandhar vs B.C.Kataria reported in 2008(221)ELT.508.
Hon’ble High Court after considering the decision of the Hon’ble High
Court of Gujarat in the case of CCE vs Medico Labs. reported in
2004(173)ELT.117 held that- after the amendment of Section 128A of
Customs Act, the Commissioner has no power to remand further. We
find that Hon’ble Supreme Court in the case of MIL India Ltd. vs CCE
reported in 2007(210)ELT.188 also notice this fact that w.e.f. 11.5.01
under Finance Act,2001, the power to remand by Commissioner(Appeals)
has been withdrawn. In view of the above decision of the Hon’ble

Supreme Court and Hon’ble High Court of Punjab & Haryana, we find




merit in the contention of the revenue . The impugned order is set aside
and the matter is remanded to Commissioner(Appeals) to decide the
appéal on merit after affording an opportunity to the present respondent.
The appeal is disposed of by way of remand.

Order dictated in the open Court.

(S.S.Kang)
Vice President

(Rakesh Kumar)
Member Technical




