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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi
COURT-I

Date of hearing:23.9.2008
Date of pronouncement: /£—10.2008

Customs Appeal Nos.299 of 2005 & 605 of 2007

Arising out of the order in appeal No.2 (MPM)Cus/JPR-1/2005 dated
25.1.2005 and No.14 (GRM)Cus/JPR-1/2007 dated 11.6.07 passed by the
Commissioner (Appeals),Customs, Central Excise , Jaipur L

For Approval and Signature:

Hon’ble Mr. Justice S.N. Jha, President

Hon'ble Mr. M. Veeraiyan, Member (Technical) :
v |

1 | Whether Press Reporter may be allowed to see the No !

Order for publication as per Rule 27 of the CESTAT

(Procedure) Rules, 19827

5 | Whether it should be released under Rule 27 of
CESTAT (Procedure) Rules, 1982 for publication in 710

any authoritative report or not?

3 | Whether their Lordships wish to see the fair copy of | Seen

the Order?

4 | Whether Order is to be circulated to the Yes

Departmental authorities?

Appellant Respondent
C.C.E., Jaipur VS. M/s Radiant Acrylic
Radiant Acrylic VS. C.C.E., Jaipur
Appearance:

Shri Sumit Kumar, Authorized Departmental Representative (DR) for the
Revenue and Shri P.C. Jain, Advocate for the assessee

Coram: Hon’bie Mr. Justice S.N. Jha, President
Hon'ble Mr. M. Veeraiyan, Member (Technical)

QN)L[ Order No. CG4go — YR (O%

Per M. Veeraiyan:

These two appeals (Department’s appeal No0.C/299/2005 and
party’s appeal No.C/605/07 ) relate to import by the same party and
from the same supplier and invoive a common issue and therefore, are

being dealt with by a common order. The matter is before the Tribunal
<7
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for the second time having‘bee“n remanded to the original authority to
finalise the provisional assessment prior to initiating any penal action.
2. Heard both sides.

3.1 The relevant facts, in brief, in party’s appeal No.C/605/2007 are
as follows:

a) M/s Radiant Acrylic imported a consignment and filed bill of
entry No 50 dated 10-6-96; declared the description as acrylic sheet
off cuts; declared the value as US $ 308 per M.T.; declared the net
quantity as 47,739 kg. and overall value as Rs. 5,45,685.

b) On examination, in addition to deélared quantity of acrylic sheet
off cuts, it was found to contain multi-wall panels weighing 4730 kgs.
c) In pursuance of the order of remand, the original authority
finalized the assessment enhancing the assessable value as
Rs.12,69,264/- and demanded differential duty of Rs.6,33,132/-.

d) On appeal, the Commissioner (Appeals) upheld the order of the
original authority vide his order dated 30.5.07 and rejected the appeal
and hence the party is again in appeal before the Tribunal.

3.9 The relevant facts, in brief, in appeal No.C/299/05 by the
department are as follows:

a) The respondent imported a consignment of acrylic sheet off cut
and filed bill of entry No.53 dated 21.6.96 declaring the value as US $
308 per M.T. for acrylic sheet off cuts, and value as US $ 500 per M.T.
for multi-walled panels.

b) The goods imported under bill of entry No.53 dated 21.6.96
was identical to the consignment covered by bill of entry dated 50
dated 10.6.96 from the same supplier in Belgium and sold by the
same party in Singapore. |

c) The original authority enhanced the value and finalized the
assessment demanding differentiai duty of Rs.6,02,248/-.

d) On appeal by the party, the Commissioner (Appeals) allowed the

appeal of the Earty. Hence the Department is in appeal.




4.- The learned Advocate ‘appearing for the party made the
following submissions:

a) The consignments originated from Belgium. The Belgium party
M/s Gemini Corporation s an aggregator i.e. who collects acrylic
sheets off cuts from different parties for subsequent sale. They sold
the gods to Singapore based party namely, M/s Sineximco Pvt. Ltd.
The goods in containers have been shipped from Belgium party to
India as per advice by the Singapore Party.

b) The relevant transaction is the one between the Indian importer
and the Singapore based supplier. The Singapore party and Indian
importer have entered into a oral contract at a price of 308 US $ per
M.T. There is no evidence that the importer in India has sent any
money in excess of what has been mentioned in the invoice raised on
them by the Singapore party.

c) At what price the Singapore supplier purchased the consignment
from the Belgium party is not relevant. The documents collected by
officials of Indian High Commission through Belgium Customs
regarding the export declaration and invoice of the Belgium party to
the Singapore party cannot be relied.

d) Further, the acrylic sheet cuts have been imported by other
importers at about the same time at prices even lower the prices
declared by them and hence their prices should be accepted.

5. Learned DR submits that the goods have been directly shipped
from Belgium; that the declaration and documents filed with Belgium
Customs by the supplier shows a higher price of 750 per MT; that the
Singapore supplier could not have sold at a price lower than the price
at which M/s Gemini Corporation sold to them. Once evidence of this
nature is produced, the burden to prove the genuineness of the price
declared by them is shifted to the importer.

6.1 We have carefully considered the submission of both sides. The
Belgium based party M/s Gemini Corporation has purchased from

sevy'al parties the impugned goods at varying prices; they have




invoiced the same goods to tHe Singapore based party at a price at
750 US $ per MT CIF Nhava Sheva. It is not disputed that for the same
goods only the Singapore party has raised the invoice. It appears that
the supplier is closely known to the importer and the level of trust
between the two is high as seen from the claim that the transaction
between Indian importer and Singapore party is on the basis of oral
contract which is rather unusual in the international trade. It does not
stand to reason the Singapore party who has purchased the same 750
US $ PMT will seli at 308 US $ PMT by them. The Indian importer has
not chosen to correspond to his supplier seeking any explanation for
the said unusual transaction.

6.2 If the invoice price by Belgium party to the Singapore Party Is
correct then the invoice price by the Singapore Party to the Indian
importer, obviously cannot be correct. A suggestion was made by the
Belgium party might have over-declared the value to avail export
incentive. This suggestion has to ignored, as the Belgium Customs
authorities who have conducted “checking of origin and value of acrylic
sheet exported to India” have not suspected the price declared to
them by M/s Gemini Corporation.

6.3. Theoretically, the price declared by Belgium exporter could be
wrong or the price declared by the Indian importer could be wrong.
Both cannot be correct and one of them has to be wrong. However,
the transaction between the Indian importer and the Singapore
supplier is said to be based' on oral contract and in addition to the
declared quantity it was found there was other goods. Therefore, the
transaction between the Indian importer and Singapore supplier is not
reliable. Under these circumstances, the price declared by the Indian
importer based on the invoice of the Singapore supplier who is
intermediate trader has been rightly rejected and the price has been
rightly enhanced by the original authority

6.4 Both the consignments emanated form the same Belgium based

suppliﬂ‘. The imp/ort has taken place in close proximity in point of



@L time. All the evidences havé been supplied to the importer in
connection with the dispute relating to Bill of Entry No.50 dated
10.6.96. The same evidence are applicable to bili of entry No.53 dated
21.6.96. The show cause notice issued in connection with later bill of
entry has reference to the dispute and evidence relating to previous
bill of entry No.50 dated 10.6.96. The claim that copies of documents
have not been supplied once again and therefore, there is violation of
principle of natural justice is not acceptable. There is no reason to
adopt different prices in respect of these two consignments.

7. Therefore, the enhancement of value and demand of differential
duty while finalizing the assessment is correct in faw. Therefore, the
order of the Commissioner (Appeals) in upholding the decision of the
original authority relating to bill of entry 50 of 10.6.96 is to sustained.
The party’s appeal is, therefore, rejected. On the same ground the
Department’s appeal relating to bill of 53 of 21.6.96 is allowed and the
order of Commissioner (Appeals) is set aside and the order of the
original authority is restored.

8. The party’s appeal is, therefore, rejected and the Department’s
appeal is allowed.

(Pronounced in open Court on (4 .10.2008)
(Justice S.N.Jha)

President
/

(M. Veeraiyan)'
Member (Technical)
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