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M/S METHODEX SYSTEMS LTD Appellant
Vs
THE COMMISSIONER OF CENTRAL EXCISE AND CUSTOMS, INDORE Respondent

I am directed to transmit herewith a certified copy of Final order No. C/567/08-CUS DATED 07.10.08

passed by the Tribunal under Section 129, (B) of the Customs Act,1962 & Financial Act 1994 relating to Service Tax
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Assistant Registrar
(Customs Appeal Branch)
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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, RK. PURAM,
NEW DELHI

COURT —1I

CUSTOMS APPEAL NO. 969 OF 2005

[Arising out of Order-in-appeal No. IND-I/266/2005 dated 19.08.2005

passed by the Commissioner (Appeals-I), Central Excise & Customs,
Indore] '

For approval and signature:

Hon’ble Mr. S.S. Kang, Vice President,
Hon’ble Mr. Rakesh Kumar, Member (Technical)

1. | Whether Press Reporters may be allowed to see the
order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

2. | Whether it would be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication in
any authoritative report or not?

3. | Whether their Lordships wish to see the fair copy of
the order?

4, | Whether order is to be circulated to the
Departmental authorities?

M/s. Methodex Systems Ltd. Appellants
Vs.

CC, Indore Respondent

Appearance:

Shri Alok Barthwal, Advocate for the appellants;
Shri V. Kumar, Departmental Representative, for the Revenue;

Coram:

Hon’ble Mr. S.S. Kang, Vice President,
Hon’ble Mr. Rakesh Kumar, Member (Technical)




Date of Hearing: 7" October, 2008

FINAL ORDERNO.C/f%’)l’ 8  dated /] 08/c% ”

. Per 8.8. Kang:

Heard both sides.

2. Appellants filed this appeal against Order-in-Appeal passed by
the Commissioner (Appeals) whereby refund claim was rejected on the
ground of unjust enrichment.

3. Contention of the appellant is that at the time of provisional
release of goods amount in question was deposited with the Revenue
and subsequently final assessment was made which resulted in excess
payment and the refund claim is in pr-e;en\c; (:f | Enzal assessment.
Contention of the appellant is that in this situation bar of unjust
enrichment is not applicable.

4. Revenue relied upon the judgment of Bombay High Court in the
case of Bussa Overseas & Properties Pvt. Ltd. vs. UOI, reported in 2003
(158) ELT 135 (Bom.) wherein the Hon’ble High Court held that refund
arising from finalization of provisidnal assessment is governed by the
hga:;a;{;-};g;e;cﬂbedﬁnéer Section 27 of the Customs Act, 1962 and
Customs authorities are under no obligation to refund the amount due
under Section 18(2) ibid without the application of Section 27 of

Customs Act. Contention of the Revenue is that the appeal filed by the

assessee against the above decision was rejected by the Hon’ble




Supreme Court. Revenue also relied upon the decision of the Hon’ble
Supreme Court in the case of Sehkari Khand Udyog Mandal Ltd. vs.
CCE & Cus, reported in 2005 (181) ELT 328 (S.C.).

5.  We find that bar of unjust enrichment is applicable where the
amount has been paid in pursuance of the provisional assessment order.
We find that it decided by the Bombay H{1gh _(?:ourt/ in the case of Bussa
Overseas & Properties Pvt. Ltd. (supra\j he;d ;i:lat refund arising from

.. .. '.‘\ hrnﬁg‘g\ ERTRIPN

finalization of provisional assessment is governed by the fimitation
presezibed—under Section 27 of thé Custom Act, 1962 and Customs
authorities are under no obligation to refund the amount due under
Section 18(2) of Custom Act without the application of Section 27
Custom Act. Appeal filed by the assessee against the said decision was
dismissed by the Hon’ble Supreme Court. Further, we find that the
Hon’ble Supreme Court in the case of Sahakari Khand Udyog Mandal
Ltd. vs. CCE & Cus (supra) has held as under:-

“From the above discussion, it is clear that the doctrine of ‘unjust
enrichment’ is based on equity and has been accepted and applied in
several cases. In our opinion, therefore, irrespective of applicability of
Section 11B of the Act, the doctrine can be invoked to deny the benefit
to which a person is not otherwise entitled. Section 11B of the Act or
similar provision merely gives legislative recognition to this doctrine.
That, however, does not mean that in absence of statutory provision, a

person can claim or retain undue benefit. Before claiming a relief of




%

refund, it is necessary for the petition/appellant to show that he has paid
the amount for which relief is sought, he has not passed on the burden
on consumers and if such relief is not granted, he would suffer loss.”

In view of the above decision we find no merit in the contention of the
appellants that bar of unjust enrichment is not applicable, if the amount
is paid in pursuance of the provisional assessment. Appeal is dismissed.

(Dictated & pronounced in the Open Court.)

(S.S. KANG)
VICE PRESIDENT

(RAKESH KUMAR)
MEMBER (TECHNICAL)

Dated 8" October, 2008
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