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. CUSTOMS, EXCISE & SERVICE-TAX APPELLATE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI
COURT NO.II

s

C/Appeal No.701/2005 -Dg

(Arising out of order in appeal No.224(RM)CE/JPR.1I/2005 dated 26.4.2005
passed by the Commissioner of Central Excise (Appeals), J aipur)

For approval and signature:

Hon’ble Mr. M. Veeraiyan, Member(Technical
Hon’ble Mr.P.K. Das, Member(Judicial)

N

1. Whether Press reporters may be allowed to see the DA -
order for publication as per Rule 27 of the-
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27 of the \/ Ay
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not ?

3. Whether Their Lordships wish to see the fair copy HA
of the Order ?

4, Whether Order is to be circulated to the | y%
Departmental authorities?

M/s J.K. Cement Works Appellant
(Rep. by Shri Bipin Garg, Advocate)
Vs
CC, Jaipur | Respondent

(Rep. by Shri Fateh Singh, DR)
Coram: Hon’ble Mr. M. Veeraiyan, Member(Technical
Hon’ble Mr.P.K. Das, Member(Judicial

Date of Hearing: 30.9.08
Date of Decision: 7. 1.4 €

@V\Ox‘ Orderl\i(;. Q}g@&lg@( /2008!. L




Per P.K. Das:

The Appellant ﬁled this appeal against the rejection of refund claim of
Rs.10,22,523/- as time barred and hit by bar of unjust enrichment under
Section 11-B of Central Excise Act, 1944,

2. The relevant facts of the case, in brief, are that in January, 1997, the
appellants imported a consignment of capital goods for the purpose of
setting up a cement plant. The appellant kept the consignment in the Central
Warehousing Corporation. The appellant company was facing severe
financial crisis and unable to clear the goods and to deposit the customs
duty. In the meantime, their lease of the factory premises was cancelled and
the matter was moved before the Hon’ble Rajasthan High Court whereby the
appellant was directed to install the plant before 31* December, 2001 and
order of cancellation of lease and recovery of dues was kept in abeyance till
that time. In view of that, the appellant deposited the customs duty. By leiter
dated 1% August, 2001, they requested the Assistant Commissioner of
Customs, Udaipur for waiver of interest under Section 61 of Customs Act,
1962 and also informed that they were depositing the interest under protest
for the purpose of release of goods. - * CBEC rejected their application for
waiver of payment of interest on 9.10.2001. Subsequently, the appellant
found that they had paid excess amount of interest to the tune of
Rs.10,22,523/- and applied for refund claim of the said amount. The
Adjudicating Authority rejected the refund claim as time barred and hit by
principle of unjust enrichment. The Commissioner (Appeals) upheld the

adjudication order.
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3. The learned Advocate on behalf of the appellants submits that

the appellants deposit;ad the interest under protest vide letter dated‘ 1.8.2001.
He further submits that the payment was made under protest and therefore,
refund claim cannot be treated as time barred. He also submits that in any
event, the appellant paid the interest in excess amount by mistake which was
refundable to them and limitation under Section 27 of the Customs Act is not
applicable. He further submits that principle of unjust enrichment is not
applicable to capital goods and relied upon various decisions of the Tribunal.
4,  The learned DR reiterates the findings of the Commissioner
(Appeals). He submits that the appellants applied for waiver of payment of
interest and paid the amount under protest. He further submits that CBEC
disposed of by rejecting the application for waiver of pre-deposit on
9.10.2001 and the limitation would run from that date. He further submits
that the appellant filed the refund claim on 26.12.2003 and it is hopelessly
barred by limitation.

5. After hearing both the sides and on perusal of the record, it is revealed
from the letter dated 1.8.2001 addressed to the Assistant Commissioner of
Central Excise and Customs, Udaipur that the appellant requested for waiver
of interest under Section 61 and deposited the amount of interest under
protest without prejudice to the prayer of waiver of interest pending in the
petition filed by them before the Board under the provisions of section 61(2)
of the Customs Act, 1962. Thus, it is clearly evident that the appellant
deposited the interest under protest, in view of the application for waiver of
interest pending before the Board. The Board rejected the application on

9.10.2001. So, the payment of interest was finalized by rejection of the
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application by the Board letter on 9.10.2001. We find that the protest

of the appellant was vacated when the application was rejected by ’Fhe Board
on 9.10.2001 and limitation for refund claim would start from the said date.
In the case of ONGC Vs CCE Kanpur reported in 2003 (156) ELT 794 (Tri.-
Del) the Tribunal held that refund claim could be allowed only if filed within
six months of vacation or dismissal of manufacturer’s claim on unjust
enrichment. On a query from the Bench, the learned Advocate submits that
the appellants paid the excess amount of interest by way of erroneous
calculation of rate of interest. So, it is not a case of mere calculation
mistake.

6. In view of that, we find that the refund was rightly rejected as time
barred. So, we do not find any reason to discuss on the issue of the refund
[).dm;s]hit by unjust enrichment. The impugned order is* upheld. The Appeal is
rejected.

(Order Pronouncedon  *7, {}. 2 0l )

(M. Veeraiyan) |
Member(Technical)

(P.X. Das)
MPS* Member(Judicial)



