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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi
' COURT-III :
Date of hearing/decision:11.11.2008
Customs Appeal No.799 of 2005

Arising out of the order in appeal No.CC(A)/278/ACU/Delhi I/2005 dated
30.6.05 passed by the Commissioner (Appeals),Customs , Delhi 1.

For Approval and Signature:

Hon’ble Mr. M. Veeraiyan, Member (Technical)
Hon’ble Mr. P.K. Das, Member (Judicial)

1 | Whether Press Reporter may be allowed to see the No

Order for publication as per Rule 27 of the CESTAT

(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of
CESTAT (Procedure) Rules, 1982 for publication in 71#

any authoritative report or not?

3 | Whether their Lordships wish to see the fair copy of | Seen

the Order?

4 | Whether Order is to be circulated to the Yes

Departmental authorities?

Appellant Respondent
M/s Nino Chaka (P) Ltd. VS. C.C.(General),

New Delhi
Appearance.

Shri A.K. Jain, Advocate for the appellant
Shri Vijai Kumar, Authorized Departmental Representative (DR) for the
Revenue
Coram: Hon'ble Mr. M. Veeraiyan, Member (Technical)
Hon’ble Mr. P.K. Das, Member (Judicial)

Q([/\_g\] Order No. Ofgqg/og

Per M. Veeraiyan:

This is an appeal against the order of the Commissioner
(Appeals) No. CC(A)/278/ACU/Delhi 1/2005 dated 30.6.05.
2. Heard both sides.

3. The re]evani]'; facts, in brief, are as follows:
A o /
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a) The appellant imiported consignmerits covered by 10 bills of entry
and got cleared during the period April, 1996 to February 1998.
Subsequently, the Department on the basis of igvestigation issued a show
cause notice dated 4.4.2001 and by the order in original dated 29.4.2002
confirmed demand of duty, imposition of penalty etc. was issued.

b) In the meanwhile, during the course of investigation, a sum of
Rs.10 lakhs was paid on 11.3.98, Rs.14,76,000/- on 12.5.98 and
Rs.4,00,578/- on 13.5.98.

c) On an appeal to the Tribunal against the order of the Commissioner
dated 29.4.02, the Tribunal vide order dated 20.11.2003 decided the
issue in favour of the appellant and the appellant became entitled to the
refund consequently.

d) The appellant vide letter dated 5% December 2003 claimed the
amount deposited by them during March and May 1998 which stands
refunded vide cheque dated 14.5.2004.

e) The appellant claims interest for the amounts deposited in March,
1998 and May 1998 which were refunded to them in pursuance of the
Tribunal’s order dated 20.11.2003 from the dategof deposits.

3.1 Learned Advocate took us through judgments of the High Courts
which have held that interest is payable in respect of money retained
illegally. For example, in the case of B. Arun Kumar & Co. vs. C.C. - 2005
(180) ELT 152 (Cal.), the Calcutta High Court held that CEGAT can
exercise its powers not only to cancel action of the authority concerned
but must restitute also the person affected and accordingly, upheld that
the CEGAT’s decision granting interest on redemption fine. He also draws
our attention to thejudgments of Gujarat High Court and the decision of
the Supreme Court wherein interest was granted on various amounts like
DCRG, compensation etc. paid after delay under various enactments.

3.2 Learned Advocate submits that the interest is payable even in
situations not covered Section 27A of the Customs Act. Such interest can
be granted not only by the Court but also by the Tribunal inasmuch as in
the Interest Act, 1978 defines the Court to include a Tribunal and an

-

arbitrator
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3.3 .He‘ submits that the decision of the Tribunal dated 20.11.2003
that there is no undervaluation will be valid during the period when the
amount was forcibly collected by the Departmeg”!t from the appellant; and
that as no duty was leviable on éhe dates the agﬁounts were collected, the
entire amount collected should be treated as other than the duty and
interest should be paid. In this connection, he refers to the definition of
‘duty’ as mentioned in Section 2(15) of the Customs Act.

4.1 Learned DR submits that what was paid by the appellant was in
relation to the goods imported and they are only deposits of duties.
Commissioner held that from the date of order of the original authority
which appropriated deposited amounts, the same should be treated as
payment of duty. This decision should also be held valid for the period
March, 1998 and May 1998 when the amounts were actually paid by them.
4.2 He also relies on the decision of the Hon'ble Supreme Court in the
case of C.C.E., Hyderabad vs. ITC Ltd. reported in 2005 (179) ELT 15 (SC)
wherein it has been held that in consequential refunds arising out of the
appeal, interest shall be paid in respect of delayed refund beyond 90
days. He also submits that the other decisions of the High Courts and the
Supreme Court relied by the appellant relate to the period when Section
27A was not in force and therefore, the decision in the case of ITC Lid.
which was directly on the subject should be relied upon.

5.1  We have carefully considered the submissions from both sides. The
sanction of interest for delayed payment of amounts by the High Courts or
Supreme Court has been ordered in exercise of the powers under Article
226 and the like. The decision of the Hon’ble Supreme Court in the case of
ITC Ltd. is relevant to the présent case. We reproduce the relevant
portion from the said judgment:

" The issue in this appeal and in several other appeals is
whether the pre-deposit made as a pre-condition for the
hearing of the appeal under the Central Excise Act, 1985 was,
on the assessee being ultimately successful, refundable to the
assessee with interest. The learned Solicitor General has
taken instructions and has stated before this Court that the
Central Board of Fxcise & Customs proposes to issue a
circular in connection with the payment of interests on all
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such pre-deposits. A draft copy- of the proposed circular has
been handed over to this Court. Having regard to the contents
of the draft circular we direct compliance with the final order
impugned before us and payment E'af interest in terms of the
draft circular. The dliaft circular sha‘f’l be appended to and the
contents form part of this order. The appeal is disposed of. In
view of this order any judgment of any High Court holding to
the contrary will be no longer be good law.

3. Leave granted. Following the order in CA
No0.4443/2001 the appeal is disposed of by modifying
the impugned order and directing payment of
interest on the pre-deposit commencing from three
months after the final disposal of the dispute between
the parties on merits in terms of the draft circular,”

5.2 We, however, do not agree with the submissions made by the
learned DR that in pursuance of the order of the Tribunal dated
20.11.2003, the claim was sanctioned  within 90 days but the actual
payment was delayed due to reason like non-production of pre-receipt
by the appellant. Therefore, we hold that interest shall be payable on the
pre-deposited amounts commencing from  three months after final
disposal of the dispute by the Tribunal vide order dated 20.11.2003.

6. The appeal is disposed of as above.

(Dictated and pronounced in the open Court)

(M. Veeraiyan) -
Member (Technical)

(P.x.Das)
Member (Judicial)
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