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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, RK. PURAM,
NEW DELHI

COURT —1I1I

CUSTOMS APPEAL NO. 382 OF 2006

[Arising out Order-in-Original No. 17/Cus/2005 dated 14.3.2005 passed
by the Commissioner of Customs, New Delhi]

For approval and signature:

Hon’ble Mr. M. Veeraiyan, Member (Technical);
Hon’ble Mr. P.K. Das, Member (Judicial)

1. | Whether Press Reporters may be allowed to see the
order for publication as per Rule 27 of the CESTAT N VU
(Procedure) Rules, 19827

2. | Whether it would be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication in 7/@
any authoritative report or not?

3. | Whether their Lordships wish to see the fair copy of S epms

the order?
4, | Whether order is to be circulated to the 7 Ley
Departmental authorities? |
CCE, Amritsar Appellant
Vs.
M/s. Garg Forging & Casting Ltd. Respondents
Appearance:

Shri Sumit Kumar, Departmental Representative, for the Revenue,
None for the respondents

Coram:

Hon’ble Mr. M. Veeraiyan, Member (Technical);
Hon’ble Mr. P.K. Das, Member (Judicial)



Date of Hearing: 10" November, 2008

FmALORDERNo.C’//607/<)“{’( dated ((J([Z(’fﬁ/
!

Per M. Veeraivan:

Heard both sides.

2.  This is an appeal against the Order of the Commissioner No.
17/Cus/2005 dated 14.3.2005, in so far as the same relates to not
confiscating the offending goods and not imposing redemption fine in
lieu of confiscation.

3.1. The Commissioner held that the exporters have mis-declared the
nature, quality and value of the goods exported and accordingly ordered
recovery of draw-back claim amounting to Rs. 3,68,18,331/- in respect
of goods valued Rs. 6,31,29,863/- already exported and in respect of
which draw;back claims have already been settled and paid to the
exporters. By the said order he also disallowed the draw-back claim
amounting to Rs. 1,25,04,440/- in respect of goods valued Rs.
2,11,39,342/- which have already been exported but the draw-back
claims were pending to be settled. He has also imposed penalties on
various parties held by him as concerned in the fraudulent exports.

3.2. In the connected case, in respect of seizure of 16 containers of
goods mis-declared which were separately subjected to adjudication, the

offendlin/g goods were absolutely confiscated.




3.3 Grievance of the department is that the Commissioner having
held that the goods were liable for confiscation have not directed them

to pay fine in lieu of confiscation.

4.  We find that the goods relating to which draw-back had been
wrongly claimed and paid and as well as goods relating to which the
draw-back claims were pending had already been exported. Therefore,
the goods related to the impugned order dated 14.3.2005 were not
available for seizure during the investigation. When the goods have
already gone out of the countr& the question of confiscation of the said
goods does not arise.

5.1  Section 125 of the Customs Act reads as follows:-

“SECTION 125. Option to pay fine in lieu of confiscation. — (1)
Whenever confiscation of any goods is authorized by this Act, the
officer adjudging it may, in the case of any goods, the importation or
exportation whereof is prohibited under this Act or under any other law
for the time being in force, and shall, in the case of any other goods,
give to the owner of the goods [or, where such owner is not known, the
person from whose possession or custody such goods have been seized,
] an option to pay in lieu of confiscation such fine as the said officer
thinks fit:

Provided that, without prejudice to the provisions of the proviso
to sub section (2) of section 115, such fine shall not exceed the market
price of the goods confiscated, less in the case of imported goods the
duty chargeable thereon.

(2) Where any fine in lieu of confiscation of goods is imposed
under sub-section (1), the owner of such goods or the person referred to
in sub-section (1), shall, in addition, be liable to any duty and charges
payable in respect of such goods.]”

5.2 From the above, it is seen that once the goods are confiscated,
one of the modes of disposal Lallowing redemption to the original owner

or the person from whose custody the goods were seized, on payment of
[ et




fine in lieu of confiscation. The possession of goods confiscated is
required to be taken over by the adjudicating authority. The fine in lieu
of confiscation imposed is in the nature of an option. If the party does
not pay redemption fine, the only option available to the department is
to take over the goods and dispose of the goods. The reasoning given
by the Commissioner in not confiscating the goods is valid and there is
n.o justification for interfering with the same. His finding that the goods
were liable for confiscation was to enable him to impose penalties on
the persons who have dealt with the goods which were so held liable for
confiscation.

0 In view of above, appeal by the department is rejected.

(Dictated & pronounced in the Open Court.)

VAR |
(M. VEERAIYAN)
MEMBER (TECHNICAL)

(P.X. DAS)
MEMBER (JUDICIAL)

Dated 10" November, 2008
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