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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi - 110 066.
Principal Bench, New Delhi

COURT NO. 1

DATE OF HEARING :06/11/2009.
DATE OF DECISION : 06/11/2009.

Excise Appeals No. 1855 and 2071-2072 of 2009

[Arising out of the Order-in-Original No. CCE/Adj./PKH/08-10 dated
24/03/2009 passed by The Commissioner of Central Excise (Adj.),
Delhi - II.]

For Approval and signature :

Hon’ble Justice R.M.S. Khandeparkar, President

Hon’ble Shri P. Karthikeyan, Member (Technical)

1. Whether Press Reporters may be allowed to see : 7’6)
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair : Jg/"-“
copy of the order?

4, Whether order is to be circulated to the : \]r“
Department Authorities?

M/s Dhillon Kool Drinks & Beverages Ltd. Appellants
Versus

CCE, Delhi - II Respondent

Appearance

Shri K.J. Singh, Advocate - for the Appellants.

Shri R.K. Verma, Authorized Representative (JDR) - for the
Respondent.

CORAM : Hon’ble Justice R.M.S. Khandeparkar, President
Hon’ble Shri P. Karthikeyan, Member (Technical)
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Per. Justice R.M.S. Khandeparkar :-

Since common question of law arises in all these three appeals
- they are heard together and are being disposed of by this common

order.

2. We have heard the learned advocate for the appellants and

learned DR for the respondent and perused the records.

3. Only point which is sought to be canvassed is that the
Adjudicating Authority has refused the deduction in relation to the sales
tax paid on the product solely on the ground that most of the invoices
do not specifically disclose that the rates were inclusive of the sales tax/'
it is further case of the appellant that there has been no factual

verification as to whether the rates were inclusive of sales tax or not.

2. ' The learned advocate for the appellants in that regard has drawn
our attention to para 20.1 of the impugned order. The said para reads

as under :-

"20.1 As regards the deduction on account of sales tax, I
find that it is a settled position that the sales tax paid is
permissible deduction. However, this deduction has been
disallowed because the base price taken for demanding duty
was not inclusive of the sales tax. I find from the copy of the
invoice produced of M/s DKD that the demands has been
raised on the prices mentioned in the rate column. The

remarks on this invoice reads as under :

"Rate (s) are inclusive of excise duty and local taxes

paid by the manufactures”.




It is not disputed that M/s DKD/DHKD were not the
manufacturers. A reading of above remark makes it clear
that these prices mentioned in the invoices were not
inclusive of sales tax paid by M/s DKD/DHKD. Accordingly,
these prices were exclusive of any sales tax paid by M/s
DKD/DHKD. Thus, the claim made by M/s DKDBL for
deduction on account of sales tax paid by M/s DKD/DHKD is
not eligible. Accordingly, I reject their claim for deduction on
account of sales tax as the prices given in the invoices were

not inclusive of sales tax payable by M/s DKD/DHKD.”

3. The departmental representative has fairly submitted that
apart from para 20.1, no part of the order discloses any discussion

regarding the issue sought to be raised in the matter.

4, In the circumstances, it is apparent that the Adjudicating
Authority has refused the deduction in relation to the sales tax
solely on the basis of the remarks on the invoices without factually
ascertaining as to whether the rates were inclusive of the sales tax
or not. Undisputedly, the remarks on these invoices read “rate (s)
are inclusive of excise duty and local tax paid by manufactures”.
The impugned order nowhere discloses any discussion on the point
as to whether the local tax paid by the manufacturer included the
sales tax, local and/or central. This aspect was required to be
verified by the Adjudicating Authority by taking into consideration
the factual situation in relation to the payment of such taxes, if
any, by the appellants for the relevant period. The authority having
not done the required exercise and merely on the basis or remarks
on the invoices the matter having been disposed of, the same
cannot be sustained and the matter need to be remanded to the

authority to deal with the same afresh in accordance with

provisions of law and to arrive at or correct finding based on the




. fact situation in the matter. As no other point is canvassed, the
matter is remanded for the above purpose with the direction that
the authority shall dispose of the matter as early as possible.

- Appeal accordingly stands disposed of, in above terms.

(Justice R.M.S. Khandeparkar)
President

(P. Karthikeyan)
Member (Technical)
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