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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
West Block No.2, R.K.Puram, New Delhi-110066.
Principal Bench, New Delhi. :
Excise Appeal No.461/05

[Arising out of Order-in-Appeal No.415-CE/LKO/2004 dated 29.11.04
passed by the Commissioner(Appeals),Lucknow)

For approval and signature:

Hon’ble Mr, Justice R.M.S.Khandeparkar, President
Hon’ble Mr. Rakesh Kumar, Member Technical

1.Whether Press Reporters may be allowed to see: %
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2.Whether it would be released under Rule 27 of : Z@)
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3.Whether their Lordships wish to see the fair M\
copy of the order?

4.Whether order is to be circulated to the . 7~/’ )
Department Authorities:
M/s. Khatri Kimam Co. P.Ltd. Appellants
Versus
CCE, Lucknow Respondent
Appearance

Sh. Rajesh Chhibber, Adv. for Appellant

Sh. A. Khanna, Authorised Departmental Representative(DR)
For Respondent

Date of decision: 1.12.0 / :
Frn B Oral Order No. /3 %3( 07" a X




Per Justice RMS Khandeparkar:

Heard learned Advocate for the appellants and learned DR
for the Revenue.
2. The short point which is sought to be raised in the matter
is that whether the Notification No0.5/2001-CE dated 1.3.2001
can be enforced retrospectively. The facts in brief relevant for
the decision are that the appellants are the manufacturer of
preparations containing chewing tobacco commonly known as
unbranded ‘kimam’ and ‘chewing tobacco’ classifiable under
Chapter sub-heading 2404.41 of the Central Excise Tariff
Act,1985. The unbranded chewing tobacco and preparations
containing chewing tobacco were subjected to National Calamity
Contingent Duty at the rate of 10% ad valorem by virtue of
Section 129 of the Finance Bill,2001. During the period from
July’2001 to February'2002, the appellants manufactured 34667
kgs. of unbranded kimam and 22480 kgs. of unbranded chewing
tobacco totally valued at Rs.52,68,270/-. They were, however,
cleared without payment of NCC Duty. Subsequently, a show
cause notice came to be issued demanding duty to the tune of
Rs.5,26,827/-. Vide order dated 28.11.02, the Additional
Commissioner, Lucknow confirmed the demand of duty of
Rs.5.26,827/- and also directed payment of interest thereon and
further imposed penailty of Rs.10,000/-. Being aggrieved, the
matter was carried in appeal where the Commissioner(Appeais)
set aside the penalty, but confirmed the demand of duty and the

interest by its order dt.29.11.08. Hence, the present appeal.



3. Learned Advocate appearing for the appellants submitted

that in terms of Notification No.5/2001-CE dated 1.3.2001, the
benefit of exemption from the payment of National Calamity
Contingent Duty was extended to the excisable goods like tobacco
used for smoking through ‘hookah’ or ‘chilam’ commonly known
as ‘hookah’ tobacco or ‘gudaku’ classifiable under sub-heading
2404.99. The said notification was superceded by another
Notification No.26/01-CE dated 11.5.2001, and further it was
amended by Notification No.11/2002 dated 1.3.2002. By virtue
of the said amendment apart from the product classifiable under
heading 2404.99, the products classifiable under heading 2404.41
were also granted the same benefit and they included chewing
tobacco and preparations containing chewing tobacco other than
those having a brand name, which are exempt from whole of the
duty of excise vide notification No.8/2001-CE dt.1.3.01 obviously
it applied to the product manufactured by the appellants.
Drawing our attention to another Notification No.42/2001-
CE(N.T) dated 26.6.01, Notification No.22/2003-CE(N.T) dated
24.3.03, Notification No0.45/2003-CE(N.T) dated 14.5.03 and
Notification No.16/2004-CE(N.T) dated 10.8.2004 and Circular of
Central Board of Excise & Customs No.641/32/2002-CX. Dated
26.6.02, learned Advocate submitted that in terms of these later
notifications though the benefit of exemption from NCCD was
sought to be applied subsequently i.e. under the last notification
by way of amendment, the Board in his circular had clearly

clarified that it was the intention of the Government to grant such



benefit right from the issuance of the first notification and

therefore, same rule should apply in the case of the notification in
question. According to the learned Advocate though the product
manufactured by the appellants which is classifiable under sub-
heading 2404.41 was brought within the benefit of exemption
from payment of NCCD under notification dated 1.3.2002, the
intention in that regard having been expressed as late as in
March,2001 under notification dt.1.3.2001, the benefit should be
deemed to have been available to the appellant right from the
day, the notification No0.5/2001 was issued. The contentions
sought to be raised on behalf of the appellants are controverted
on behalf of the respondent while contending that notification in
guestion nowhere disciosed its retrospective applicability and
therefore, it cannot be applied prior to the issuance of the
notification. Undoubtedly as far as the product manufactured by
the appellant is concerned, the benefit has been granted from
payment of NCC duty under notification No.11/02-CE dated
1.3.02. Merely because such benefit was granted under
notification dated 1.3.01 to the product classifiable under sub-
heading 2404.99 and that ¥ merely because a Board had clarified
in relation to some other notifications that the benefit thereunder
would apply from the date of issuance of the first notification, that
itself would not be a justification to say that the benefit of
exemption of the payment of NCCD would also be made available
to the appellants retrospectively inspite of the fact that the

notification in question nowhere speaks of its retrospective

applicability.




4. The Board in other case has issued circular in exercise of

its power available under Section 378 of Central Excise Act,1944.
The powers are absolutely executive powers and no such powers
are available with the Tribunal. The Tribunal cannot in exercise of
quasi-judicial powers extend the benefit under notification to the
period for which it has not been specifically made applicable. If
we accept the contention sought to be raised on behalf of the
appellants, it would virtually amount to rewrite the notification so
as to grant the benefit thereunder for the period for which the
executives have not thought it appropriate and fit for grant of the
benefit thereunder.

5. There being no case made out for interference in the
impugned order, the appeal is liable to be dismissed. As regards
other points sought to be raised in the matter, needless to say
that all those points shall remain open to be raised in appropriate
proceedings before the appropriate forum and at appropriate

stage.

6. In the result, the appeal fails for the reasons stated above

and is accordingly dismissed.

(Justice R.M.S.Khandeparkar)
President

(Rakesh Kumar)
Member Technical
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