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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
West Block No.2, R.K.Puram, New Delhi-110066.
Principal Bench, New Delhi.

Excise Appeal N0.665-667/05

[Arising out of Order-in-Appeal No.468-470/CE/Appl/KNP/04
dt.20.9.04 passed by the Commissioner(Appeals),Kanpur)

For approval and signature:

Hon’ble Mr. Justice R.M.S.Khandeparkar, President
Hon’ble Mr. Rakesh Kumar, Member Technical
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CESTAT (Procedure) Rules, 19827
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Per Justice RMS Khandeparkar:

Heard learned Advocate for the appellant and learned DR
for the respondent. Since common question of law and facts
arise in all these three appeals, they were heard together and are
being disposed of by this common order.

2. These appeals arise from common order passed by the
Commissioner(Appeals), Kanpur on 20.9.04. By the impugned
order, the appeals filed by the appellants against the order of the
adjudicating authority have been dismissed. The adjudicating
authority namely Joint Commissioner, Kanpur by the orders
dt.8.9.2000 had confirmed the demand of Rs.4,20,958/- and had
imposed penalty of equal amount while refusing benefit of
notification No.1/93-CE dt.28.2.93.

3. While assailing the impugned order, learned Counsel
submitted that the impugned order apparently discloses total
non-application of mind by the appellate authority to the various
points which were canvassed before it and also that it is a totally
non-speaking order. On another hand, it was submitted that in
the facts and circumstances of the case, there is no case for
interference in the impugned order.

4, Bare perusal of the impugned order discloses that after
summarising the facts of the case, the Commissioner(Appeals)

proceeded to dispose of the matter by recording thus -

“I have carefully gone through the Appeal filed by the
Appellants and have noticed it a matter of clubbing the
value of clearances of M/s. Royal Polymers, Agra & M/s.
Premier Plastics, Agra. On behalf of the Appellants, Shri
B.C.Saksena, Consultant appeared in personal hearing on
11.10.01 & 26.7.04, he submitted a written statement he
stressed that Section 11AC can not be invoked in this case




as Section 11AC is not attracted prior to 28.9.96. Shri B.C.
Saksena, Consultant made various citations in support of
the Appeal which were also considered. On going through
all the records of the case, I conclude that Shri Sudhir
Gupta was a Proprietor of both the units M/s. Royal
Polymers, Agra & M/s. Premier Plastics, Agra as admitted
by him in his statement dated 30.7.96 & 31.7.96. Thus,
the value of clearance should be ciubbed for exemption and
duty purpose, duty has been rightly confirmed by the
Adjudicating Authority. This is a case of suppression of
facts, hence penalty is also imposable under Section 11-AC.
Accordingly, I pass the following order:
ORDER
I uphold the Order-in-Original No0.29-30/MP/JC/2000
dated 8.9.2000 passed by the Joint Commissioner of
Central Excise, Kanpur and reject the Appeals filed by
Appellant No.1,2 & 3“.
5. As rightly submitted on behalf of the appeliants, it is
apparent that the impugned order is a totally non-speaking order.
It merely records summary of the findings arrived at by the
adjudicating authority and thereafter proceeds to record that the
appellate authority upholds the order of the lower authority.
6. The issue involved in the matter relates to the allegation of
the clubbing of the firms and its effect on the right to enjoy the
benefit under exemption notification and consequently the duty
liability.
7. Perusal of the impugned order, it not only discloses that
the Commissioner(Appeals) has disposed of the matter by passing
a totally non-speaking order, but it also discloses total absence
of application of mind to the matter in issue. The authority has

not even bothered to consider the points which the authority was

reguired to consider before deciding the matter.




8. Needless to say that the decision of the
Commissioner(Appeals) can be subjected to further appeal before
the Tribunal. Every appellate authority is entitled to know the
grounds on which the lower authority has disposed the matter. It
is, therefore, necessary for the Commissioner{Appeals) while
disposing the matter to record the reasons for taking the view
that he or she takes in relation to the issues which are sought to
be raised in the matter under consideration. The law in that
regard is well settled.

9. The recording of reasons while disposing of a matter is also
necessary for the benefit of the aggrieved party. When a statute
ensures the right of appeal, the aggrieved party is entitled to
know the reasons for deciding the matter contrary to his
submissions so that he can effectively persue the matter before
the appellate authority. Failure on the part of the authority to
record reasons would result in injustice to the aggrieved party.
10. A Commissioner(Appeals), while dealing an appeal
against the order passed by the subordinate authority, should
always remember that it is also a court of facts. While
deciding a matter, it has to consider every fact on record, for
and against the assessee, and has to give its findings in a
manner which would clearly indicate the questions which had
arisen for determination, the evidence on record that has
considered and the reasonings applied for arriving at the
conclusions which have been arrived at. The conclusions

arrived at should not be allowed to be in any manner

influenced by irrelevant and extraneous considerations. The




same should be logical conclusions and should reflect the
rational analysis of all the materials on records by any prudent
adjudicator.

11. In Tata Engineering & Locomotive Co. Ltd. vs Collector
of Excise, Pune reported in 2006(203)ELT.360(5C), it was
clearly ruled that “By criptic and non-speaking order, the
Tribunal has upheld the order passed by the Commissioner by
applying the ratio of the decision of the Larger Bench in TISCO
Ltd.(supra) without recording a finding of fact that the
production carried out by it were not used for repair or
maintenance of the machinery installed therein. It is not
sufficient in a judgment to give conclusions alone but it is
necessary to give reasons in support of the conclusions arrived
at”.

12. In the case in hand as already stated above, the
impugned order is clearly criptic and non-speaking order.
While dealing with the appeal, the Commissioner(Appeals) has
not taken the note of all the facts of the case. He has failed to
consider the rival contentions raised in the matter. He has
also not formulated the points which arise for determination.
There are no analyses of the materials on record, nor the
logical conclusions supported by reasons. The findings do not
disclose consideration of all the relevant materials on record.

The Commissioner(Appeals) having failed to do the required

exercise in the matter in hand, his order cannot be sustained.




13. It would be also worthwhile for the Commissioner(Appeals)
to go through a decision of the Apex Court in the matter of
Supreme Washers(P) Ltd. vs CCE, Pune reported in
2003(151)ELT.14 wherein the Apex Court held that:-

*In regard to the second contention of the appellant in
Civil Appeal No.6161 of 1999, it is seen from the Circular
dated 1.3.1956, which according to the appellants have
been reiterated by another subsequent Circular No.6/92,
dated 29" of May,1992 by the Central Board of Excise &
Customs, New Delhi that a limited company should be
treated as a separate entity for the purpose of exemption
limit. If that be the position in law, then there may be
some justification for the appellant to urge, so far as M/s.
Supreme Washers(P) Ltd. is concerned, it being a limited
company, its production cannot be clubbed with the other
units. However, since this aspect of the case and
applicability of the Circulars referred herein above was
not brought to the notice of the Tribunal we are in
agreement with the suggestion made by the learned
Attorney General that it will be just and proper to remand
this matter, for this limited purpose, to the Tribunal for
examining the applicability of the Circular relied upon by
the Appellants, M/s. Supreme Washers(P) Ltd.”

14. The Central Board has issued a circular No.6/92

dt.29.5.92 which reads thus -

Value of clearances — Clubbing of
Circular No. 6/92, dated 29-5-1992

[From F. No. 213/15/1992-CX. 6]

Government of India
Ministry of Finance {Department of Revenue)
Central Board of Excise & Customs, New Delhi

Subject : Clubbing of clearances of various firms - Different firms to be treated
as different manufacturers for exemption limit - Regarding.

The issue of clubbing of clearances of various firms to arrive at the aggregate
value of clearances for the purposes of Notification No. 175/86-C.E., dated 1-3-
1986 has been examined by the Board. Similar issue was also examined in the
past for the purposes of regulating the exemption from duty granted under the
Notification No. CER 8(5)-Central Excise dated 1-3-1956 as under :—

() Different firms will be treated as different manufacturers for the purpose of the
exemption limit. But if a firm consisting of certain partners say, A, B, & C has got
more than one factory, all these factories should, of course, be combined.
Limited companies whether public or private are separate entities distinct from
shareholders composing it. Hence each limited company is a manufacturer by
itself and will be entitled to a separate exemption limit.

(i} As mentioned above, if there are the two firms with only some of the partners in




(iii)

common each firms is entitled to separate exemption limit, and hence the
question of distributing the exempticn does not arise. If one firm or one individual
owns several factories he or it gets exemption only in respect of one lot of 125
tons and the manufacturer being only one entity there is no question of
distributing the exemption.

If there are more than one mill under the controt of one manufacturer there is no
question of choosing any ‘mill’ for the purposes of exemption. The Central Excise
department is concemed with a manufacturer which may be an individual, a firm
a limited company etc.

Further in the context of Notification No. 176/77, dated 18-6-1977 which
exempted units manufacturing goods falling under item 68 Central Excise Tariff
upto a value of Rs. 30 lakhs in a year, the similar issue was re-examined. The
legal position that emerged was as under :—

The plain meaning of the term ‘Manufacturer” in the exemption Notification No.
176/77 dated 18-6-1977 is a person who manufacturers and this applies with
greater appropriateness in the context, to a firm engaged in manufacture, than to
the individual partners composing it. To the same effect was the view expressed
by Kerala High Court in Rice & Oils Mills Partnership Firm v. Deputy
Superintendent of Central Excise, Trichirapally (1960 KL 1087).

The question whether different partnerships having common partners, are
treatable as separate manufacturers of the same manufacturer, would be a
question of fact in each case to be determined on the basis of such factors among
other, like composition of the partnership, existence of the factory, licence,
nature of goods manufactured etc. Different firms will be treated as different
manufacturers for the purpose of exemption limit. But if a firm consisting of
certain partners say A.B. & C. has got more than one factory, all these factories
should, of course, be combined. Limited companies whether public or private,
are separate entities distinct from the shareholders composing it. Hence each
limited company is a manufacturer by itself and will be entitled to a separate
exemption limit. If there are two firms with only some of the partners in
common, each firm is entitled to separate exemption limit and hence the
question of distributing the exemption may not arise. If one firm or one
individual owns several factories, he or it gets exemption only in respect of one
lot and the manufacturer being only one entity, there will be no question of
distributing the exemption. Whether or not in the expression ‘by or on behalf of
a manufacturer’ the expression ‘from one or more factories’ is added, the effect
would be the same if the manufacturer is also the same. The expression ‘one or
more factories> only further clarified that whether the factory is one or more, it
is the clearances by or on behalf of the same manufacturer which is to be taken
into consideration for purpose of interpreting the exemption Notification. The
matter requires to be viewed accordingly.

The Board had then felt the position as mentioned 2. above including in
respect of Notification No. CER-8(5)-CE dated 1-3-1956 was sufficient to deal
with the interpretation under Notification No. 176/77 dated 18-6-1977.

Now in exercise of the powers conferred under Section 37B of the Central
Excise Act, 1944 (1 of 1944), for the purpose of ensuring uniformity of levy of
duties of excise, the Central Board of Excise and Customs have ordered that the
general principles as mentioned above in the context of Notification No. 176/77
dated 18-6-1977 will be applicable to Notification No. 175/86 also. The Board
have issued the above order on 29-5-1992.

Sub : — The text of the Direction issued under Section 37B is as follows :—

“In exercise of the powers conferred under Section 37-B of the
Central  Excise Act, 1944, for the purpose of ensuring uniformity of
levy of duties of excise the Central Board of Excise & Customs has
ordered that the following general principles will be applicable to
Notification No. 175/86-CE :\—




(i) The question whether different partnerships having common partners
are treatable as separate manufacturers or the same manufacturer, would
be a question of fact in each case to be determined on the basis of such
factors among other, like composition of the partnership, existence of the
factory, licence, nature of goods manufactured etc.

(i) Different firms will be treated as different manufacturers for the
purpose of exemption limit. But if a firm consisting of certain partners say
A, B & C, has got more than one factory, all these factories should of
course be combined. Limited companies whether public or private are
separate entities distinct from the shareholders composing it. Hence each
limited company is a manufacturer by itself and will be entitled to a
separate exemption limit.

(i) If there are two firms with only some of the partners in common, each
firm is entitled to separate exemption limit and hence the question of
distributing the exemption may not arise. If one firm or individual owns
several factories, he or it gets exemption only in respect of one individual
owns several factories, he or it gets exemption only in respect of one lot
and the manufacturer being only cne entity there will be no question of
distributing the exemption.

(v) Whether or not in the expression ‘by or on behalf of & manufacturer’ the
expression ‘from one or more factories’ is added, the effect would be the
same if the manufacturer is also the same. The expression ‘one or more
factories’ only further clarifies that whether the factory is one or more, it
is the clearances by or on behalf of the same manufacturer which is to
be taken into consideration for purposes of interpreting the exemption
notification’.

15. In the circumstances, therefore, the impugned order is
hereby set aside and the matter is remanded to the
Commissioner(Appeals) to decide the appeal in accordance with
provisions of law taking into consideration the above referred
decision of the Apex Court and the circular quoted above as well
as bearing in mind the observations made herein above. Since
the matter relates to the period 1995-96, the
Commissioner(Appeals) shall dispose of the matter as
expeditiously possibie after hearing the parties and in any case
prior to 31.3.2010. The appeals are disposed of in the abgve

terms.

(Justice R.M.S.Khandeparkar)
President

(Rakesh Kumar)
Member Technical




