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M/S HEYNEN INDIA LTD.
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NOIDA - 201 301
M/S HEYNEN INDIA LTD. Appellant

Vs
COMMISSIONER OF CENTRAL EXCISE DELHI-III Respondent

I am directed to transmit herewith a certified copy of Final order No. C/650/08-CUS. DATED 26.11.08

passed by the Tribunal under Section 129, (B) of the Customs Act, 1962 & Financial Act 1994 relating to Service Tax
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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi
COURT-III
Date of hearing/decision:26.11.2008
Customs Appeal No.73 of 2006

Arising out of the order in original No.19/2004 dated 30.4.2004 passed by
the Commissioner, Central Excise, Delhi I1I, Gurgaon.

For Approval and Signature:

Hon’ble Mr. M. Veeraiyan, Member (Technical) g
Hon'ble Mr. P.K. Das, Member (judicial)

1 | Whether Press Reporter may be allowed to see the No
Order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of
CESTAT (Procedure) Ruies, 1982 for publication in ‘fJ\Q
any authoritative report or not?
3 | Whether their Lordships wish to see the fair copy of | Seen
the Order?
4 | Whether Order is to be circulated to the Yes
Departmental authorities?

Appellant Respondent
M/s Heynen India Ltd. VS. C.C.E,

Delhi III
Appearance:

Shri 1.M. Sharma, Consultant for the appeliant
Shri Vijai Kumar, Authorized Departmental Representative (DR) for the
Revenue '

Coram : Hon’ble Mr. M. Veeraiyan, Member (Technical)
Hon’ble Mr. P.K. Das, Member (Judicial)

p('\r\q}\ OrderNo.Q—/ 6&-—-0'/0%

Per P.K. Das:

The relevant facts of the case, in brief, are that the appellant is a
100% EOU, manufacturing hand tools in bonded warehouse, They were
granted letter of permission on 21% October, 1986. The unit was

debonded in principle by the Development Commissioner vide his letter
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dated 7.7.2000. Superintendent of Central Excise by letter dated
6.1.2001 directed them to deposit the customs duty on capital goods of
Rs.12,52,905/- and central excise duty of Rs.1,37,293/- on indigenous
capital goods and Rs.3,81,444/- on unused imported raw materials on
provisional basis. The appellant deposited the said duty and cleared the
goods on 2.5.02. Show cause notice was issued proposing demand of duty
about Rs.67 lakhs. In the impugned order, the Commissioner of Central
Excise, modified the demand of duty and directed the appellant to pay
differential duty of Rs.1,65,618/- on the imported capital goods and
Rs.3,81,444/- on the unused raw materials along with interest. He also
held that capital goods are liable to confiscation u/s 111(j) and 111 (o) of
the Customs Act and imposed redemption fine of Rs.5 lakhs in lieu of
confiscation and also imposed penalty of Rs.2 lakhs u/s 112 of the
Customs, 1962.

2. After hearing both sides and on perusal of the record, we find that
the learned Advocate is not seriously challenging the demand of
differential duty on capital goods and unused raw material. It is seen
from letter dated 6.9.2001, in response to the application for de-bonding
and subsequent assessment of central excise duty, the Superintendent of
Central Excise provisionally assessed the duty. The appellant also
deposited the entire amount of duty in terms of the provisional
assessment. The demand of duty of Rs.1,65,608/- is the differential duty
arising out of the final assessment of duty. We have noted that the
appellant applied for %@Wﬁen%f duty on the unused raw material u/s
23 of the Customs Act, 1962. It has been observed by the Commissioner
that the goods can be abandoned before the order for clearance of the
goods for home consumption u/s 47 or warehousing u/s 60 has been
made. It has further been observed that in the instant case the goods
were already warehoused and therefore, Section 23 is not applicable. In
this event, we do not find any reason for confiscation of the goods and

imposition of penalty. Demand of duty is arising out og‘\the final
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O< assessment of goods and rejection of remission of duty. Therefore,
; -confiscation of goods and redemption fine are not sustainable and penalty
also is liable to be set aside.

3. In view of the above discussion, the demand of duty is upheld.
Confiscation and imposition of fine and penalty are set aside. The claim of
the learned Advocate is that the pa.yment of interest is not sustainable in
view of Notification No.67/95-Cus (NT) dated 1.11.95 and Notification
N0.18/03-Cus dated 1.3.2003. We direct the adjudicating authority to

examine the claim of the appellant in respect of payment of interest in

the light of the above Notifications. The appeal is disposed of in above

terms.
(Dictated and pronounced in the open Court)
- "
(M. Veeraiyan)
] Member (Technical)
b M
(P.K. Das})
Member (Judicial)
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