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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, R.K. PURAM,
NEW DELHI

COURT —1I

CUSTOMS APPEAL NO. 115 TO 120 OF 2008

[Arising out of Order-in-Appeal No. 133-136/Cus/Appl/Ldh/2007 dated
30.10.2007 passed by the Commissioner (Appeals), Central Excise &

Customs, Chandigarh]

For approval and signature:

Hon’ble Mr. S.S. Kang, Vice President,
Hon’ble Mr. Rakesh Kumar, Member (Technical)

1. | Whether Press Reporters may be allowed to see the
order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827 {0

2. | Whether it would be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication in

AO
any authoritative report or not?
3. | Whether their Lordships wish to see the fair copy of Low s
the order? !
4. | Whether order is to be circulated to the
Departmental authorities? A
C.C., Amritsar Appellant
Vs.
M/s. Prabhat Fertilisers & Chemical Works,
M/s. Ram Agro Chemicals Pvt. Ltd., Respondents

Appearance:

Shri R.C. Sankhla, SDR, Departmental Representative, for the Revenue,
Shri R.K. Hasinga & Shri S. Jagmohan Bansal, Advocates for the
respondents.




Coram:

Hon’ble Mr. S.8. Kang, Vice President,
Hon’ble Mr. Rakesh Kumar, Member (Technical)

Date of Hearing; 6" June, 2008

FINAL ORDER NO. C'/J i2 <3 q/ogciated (LIE/08

Per S.S. Kang:

Since common issu{\i?lvolved in these appeals, they are being
taken up together. Revenue filed these appeals against the impugned
order whereby the Commissioner (Appeals) has held that CVD is not
leviable on Zinc skimming,

2. We observe that this issue is already settled by the Tribunal in the
case of C.C. Amritsar vs. M/s. Gupta Agro Industries, vide Fina) Order
No. C/31/08 dated 20.3.2008. The Tribunal has held as under:-

“2.  This appeal by the Revenue is directed against the order of
Commissioner (Appeals) dated 03.10.2007 allowing the appeal of the
assessee/respondent. The dispute relates to levy of countervailing duty
on Zinc Skimming. The learned Commissioner held that as the goods
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in question}are not excisable, no countervailing duty could be imposed
and accordingly set aside the order of the adjudicating authority. In
coming to the said conclusion, he placed reliance on a decision of the
Supreme Court in the case of CCE, Jaipur vs. J.K. Synthetics, 2000
(120} ELT 54 (SC). The learned D.R. tried to distinguish the said

decision. He contended that the decision was rendered on the facts of
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the case and has no bearing on the present dispute. We are unable to
agree with the submission. The decision lays down a principle of law
that where excise duty cannot be levied on any goods, no countervailing
duty/additional duty can be levied. This, if we may say so with respect,
is plain common sense. We, therefore, do not think that the
Commissioner committed any error in upholding the claim of th3e
assessee.

3. We find no merit in this appeal and accordingly dismiss the
same.”
In view of the ab\éve decision we find no merit in the present appeals.
‘The same are dismissed.

(Dictated & pronounced in the Open Court.)

(8.S. KANG)
VICE PRESIDENT

(RAKESH KUMAR)
MEMBER (TECHNICAL)

Dated 9™ June, 2008-06-09
RK



