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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi— 110 066.
Principal Bench, New Delhi

COURT NO.
Customs Appeal No. 726]’233-234 of 2008

[Arising out of the Order-in-Appeal No. CC(A)/CSP(142 to
149) D-I1/2005 dated 29/04/2005 passed by The
Commissioner of Customs (Appeals), Delhi-II, New Delhi. ]

For Approval and signature :

Hon’ble Shri S.S. Kang, Vice President

Hon’ble Shri Rakesh Kumar, Member (Technical)
1. Whether Press Reporters may be allowed to see

the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

9. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4.  Whether order is to be circulated to the
Department Authorities?

CC, New Delhi Appellant
Versus

M/s Prasad Enterprises & Ors. Respondent

Appearance

Shri R.X. Verma, Authorized Representative (DR) — for the
appellant.

S/Shri V.K. Agarwal and Prem Rajan, Advocates — for the
Respondent.



CORAM:Hon’ble Shri S.S. Kang, Vice President
Hon’ble Sh. Rakesh Kumar, Member (Technical)

DATE OF HEARING : 14/07/2008.

: Qﬁ\g’ﬂ Order No. O/)M'b ‘EO'ZSF??@’Dated: Iy /’7 /O{/

Per. S.S. Kang :-

Common issue involved in these appeals, therefore, all
are taken up together. The revenue filed these appeals against
the order passed by Commissioner (Appeals), whereby the
impugned order is set aside. Brief facts of the case are as

under :-

The goods were assessed on the enhanced value
and duty was paid. According to the Department, the
respondent accepted the enhancement of the value and
paid the duty on higher value. The respondent filed
appeals before the Commissioner (Appeals). The
Commissioner (Appeals) has by more or less identically
worded orders, after mentioning that the appellant
accepted the loaded price and paid duty without any

protest on the enhanced value and took clearance of the



goods, has held that the Department has loaded the
value without any speaking order for rejecting the
transaction value that there was no consent of the

importer to the enhanced value.

2. The learned DR submits that the importer agreed
to the enhancement of the price based on higher
contemporaneous import prices and since there was
consent for the same and no speaking order was issued.
The learned DR also produced NIDB data relating the
relevant period indicating import at higher
contemporaneous prices. Therefore, he submits that the

findings of the Commissioner are erroneous.

3.  The learned advocate appearing for the respondent
submits that the order of the Commissioner (Appeals) is
correct in law and the Department has not produced any

evidence to the contrary before the Commissioner

(Appeals).

4. We have carefully considered the submissions of
both sides. The Commissioner (Appeals) is entitled to

entertain appeals against the orders of assessment. He is
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also empowered to fnodify/rej ect or accept the orders of
assessment in such appellate proceedings. However,
when he is taking a decision different from what has
been taken by the assessing authority, in all fairness, he
ought to have gone into the reasons and the evidence
relied upon for enhancement of the assessable value. We
are informed that there is no system of a departmental
representative being present in the proceedings before
the Commissioner (appeals). In such a situation it would
have been appropriate on the part of the Commissioner
(Appeals) to have called for the evidence relied by the
department. From the orders of the Commissioner
(Appeals), we are unable to come to a conclusion that
the same have been gone into by the Commissioner
(Appeals) or that he gave such opportunity and that the

department did not respond.

5. In view of the above, we deem it proper to set
aside the orders of the Commissioner (Appeals) and
remand the matter to him for fresh consideration. The
Department is permitted to produce evidence claimed to

have been relied up on in the assessment proceedings
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for enhancing the assessable value and also evidence
about acceptance of enhanced value by the importer at
the time of assessment. He shall pass the order after

hearing the respondent as well.

6. The impugned orders are set aside and the appeals

are allowed by way of remand on the above terms.

(Dictated and pronounced in open court)

(S.S. Kang)
Vice President

(Rakesh Kumary)

Member (Technical)
PK




