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JINDAL STEEL & POWER LTD. Appellant

Vs
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I am directed to transmit herewith a certified copy of Final order No. 57 /3 2/ 68  Customs dated 2%~/ - 8
passed by the Tribunal under ~Section 129, (B) of the Customs Act, 1962 & Financial Act 1994 relating to Service Tax
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CUSTOMS EXCISE & SERVICE TAX APPELLATE T,RIBUNAL
NEW DELII
BENCIH — Service Tax
8T/8/1983/07 in ST/445/07
- M/s. Jindal Steel & Power - Appellant
Rep. by S/Sh. L.P.Asthana & A.JajuAdvs.)
Vs .
CCE, Raipur Respondent

(Rep. by Shri A.Jain ,DR)

Coram : Hon’ble Mr. JUSTICE S.N.JHA, PRESIDENT
Hon’ble Mr., T.X.JAYARAMAN, MEMBER TECHNICAL

. Date of Decision: 24.1.08
Eﬂ' y\aJ Order No. _éST ; SJL’/'og’

Per Justice S.N.Jha: @@/ Order o g77 6f/0 g

This appeal filed by the assessee is directed against the order of the
Comunissioner(Appeals) dt.22.5.07 dismissing the appeal of the appellant
which it had preferred against the order-in-criginal of the Asstt.
Commissiorer, for non-compliance under Section 35F of Central Excise
Act,1944. It may be stated here that along with the appeal _f;he appellant had
filed application seeking stay of the order »F Addi.‘ Commissioner
dt.30.10.06. The said application was heard and by order dt.19.3.07, the
appellant was directed to deposit a sum of Rs.5,00,000/-(Rs. Five lakhs). It
is relevant to mention that the assessee is required to iare-deposit entire
amount of fag;duty etc. as the case imay be, subject to the power of the
appellant authority to waive the requirement of such deposit. As the

appellant failed to deposit the said ainount of Rs.5 lakhs and they comply
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with the said order dt.19.3.07, the appeal was dismissed for non-compliance

" of the order on 22.5.07.

" 2. Having heard Ld. DR at length, we are satisfied that the order cannot

be sustained and the matter is fit to go back for consideration on merit by the
Commissioner(Appeals). We were taken through the circular of Central
Board of Excise & Customs dt.8.10.01 wherein it was clarified that the levy
of service tax extends to the whole of India including the territorial waters
of India. In the instant case,service was rendered and payment was also
made outside and no part of the activity took place within India or the
territorial water thereof and therefore so far as the impugned part of service
is concerned, the appellant is not iiable to pay service tax on that portion.
We are of the view that the said circular lends support to the appellant’s case
and the appellant had a strong prima-facie case which justiﬁéd full waiver of
the requirement of pre-deposit and consideration on merit.

3. Ld. DR relied upon a decision of the Hon’ble Supreme Court in the
case of Honda Indu Niésan Oxo Chemicals Inds. Ltd. Vs Union of India
reported in 2008(221)ELT.7 in support of the contention that the stay of
waiver can be granted only in cases of undue hardship. Acccirding to him, as
no case of undue hardship in the sense of economic hardship is made out, the
appellants did not deserve any waiver and therefore, the Cc;mmissioner was

fully justified in directing the appellant to deposit service tax to the extent of

25% of the demand. We are of the view that the observations in para 15 of
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the judgment relied upon by Ld. DR have to be read alongwith the
observations occurring in the earlier part of the judgment as follows:

“But if on a cursory glance it appeafs that the demand raised

has no leg to stand, it would be undesirable to Tequire the

assessee to pay full or substantive part of the demand”
4. We are of the view as mentioned above, that a prima-facie case is
made out in favour of the appellant and we are, therefore, satisfied that it
was entitled to complete waiver. Accordingly, the order of the
Commissioner(Appeals) dt.22.5.07 as also earlier dt.19.3.07 directing pre-
deposit a sum of Rs.5 lakhs are set aside and it is directed that the appeal be
heard on merit without requiring the appellant to make any Pre—deposit.
5. The appeal is allowed in the above terms.

It is made clear that no part of this order or observance contained
herein shall be deemed to be expression of a concluded opinion of this
Tribunal on merit. -

Order dictated in thc.a open Court.

d
(Justice S.N.Jha)
President,

(TX. aye’u'éman)
M_ember Technical
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