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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL,
R.K. PURAM, W.B. NO.2, PRINCIPAL BENCH

NEW DELHI, COURT NO.X
Service Tax Appeal No. 473 of 2006
[Arising out of Order-in-Original No. 26/RK/2006 dated 02.06.2006 passed
by the Commissioner of séxxeTax, Delhi]
Date of Hearing/ decision: 06.08.2008

For approval and signature:

Hon'ble Mr. Justice S.N. Jha, President
Hon’ble Mr. M. Veeraiyan, Member (Technical)

1. { Whether Press Reporters may be allowed to see the Order for
publication as per Rule 27 of the CESTAT {Procedure) Rules,
1982.

2 | Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative
report or not? 1Y)

——

LS

Whether Their Lordships wish to see the fair copy of the)
Order? |

4 | Whether Order is to be circulated to the Dep;é?tﬁ{ental

authorities?
M/s JCB India Limited Appellant
Vs.
Commissionet of Semeelax, Delhi Respondent
Appearance:

Ms. Amita Rastogi & Mr. Dheeraj Srivastava, Advocates for the Appellant
Mr. Amit Jain, Authhorized Representative (DR) for the Respondent

CORAM: Mr. Justice S.N. Jha, President
Mr. M. Veeraiyan, Member { Technical)
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Per Justice S.N. Jha:

This appeal by the assessee is directed against the order-in-original of
the Commissioner, Sales Tax Delhi dated 02.06.2006. The dispute relates to
service 1ax. The appellant is recipient of consulting engineer service from
abroad. The period under dispute is March 2004 to July 2004.

2. A Larger Bench of the Tribunal has held in the case of Hindustan Zinc
Limited vs. CCE, Jaipur (Service Tax Appeal No. 523 of 2006) decided on
27.06.2-008 that recipient of consulting engineer service from outside India is
not liable to pay service tax prior to $1.01.2005. It would, thus, appear that
dispute which relates to the period prior to 01.01.2005 is covered by the said
decision of the Larger Bench.

3. Shri Amit Jain, learned DR appearing for the Revenue, however,
submiited that by reason of the agreement entered into with the service
providers the appellant has committed to bear the tax liability of the service
provider and, therefore, irrespective of the period, the appellant would be
liable to pay service tax for the period in question. Shri Jain placed heavy
reliance on CCE Thiruvananthapuram vs. Kerala State Electricity Board -
2006 (3) STR 625 (Ker.) and submitted that the Kerala High Court has ruled
that the service receiver is liable to pay service tax from to 16.8.2002. It was
stated that decision of the Kerala High Court was upheld by the Hon’ble
Supreme Court vide -2008 (9) STR 3 (SC).

4. We have perused the judgements of the Kerala High Court and the
Supreme Court. It is true that in the question of law framed by the High
Court, reference was made to the period both prior to 16.08.2002 and
subsequent, but on perusal entire judgement it is clear that the sum and

substance of the dispute was the liability of the service recipient. The point
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canvassed-was whether in view of thez specific terms of the agreement the
service recipient was liable to p‘ay service tax or not. The point was
answered against the service recipient. With due respect, we are not able to
appreciate as to how tax liability which is creature of statute and governed
by statutory provisions can be determined or apportioned on the basis of
termgof the agreement between two private parties. Be that as it may, the
point t:or consideration in the Supreme Court was whether the service
recipient was also liable to pay interest on the service tax. There is nothing
in the judgement to suggest that the question as to whether service recipient
was liable to pay service tax prior to 01.01.2005, was gone into.

5. We are satisfied that this appeal is squarely covered by the decision of
the Larger Bench (supra). We, accordingly, set-aside the impugned order of
the Commissioner (Appeals) and allow the appeal with consequential relief,
if any.

[Dictated and pronounced in the open Court on 06.08.2008]

(Justice S.N. Jha)
President

[M. Veeraiyan]
Member [Technical]
[Pant]




