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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. 11
Service Tax Appeal No. 447 & 448 of 2006

[Arising out of the Order-in-Appeal No. 152 and 157/NS/
RTK/2006 dated 12/06/2006 passed by The Commissioner of
Central Excise (Appeals), Rohtak. ]

For Approval and signature :

Hon’ble Shri S.S. Kang, Vice President

Hon’ble Shri Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to se€
the Order for publication as pet Rule 27 of the
CESTAT (Procedure) Rules, 19827

7. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any quthoritative report of not?

3. Whether their Lordships wish to se¢ the fair
copy of the order?

4. Whether order is to be circulated to the
Department Authorities?

CCE, Rohtak Appellant
Versus
M/s Super Travels ] Respondent

M/s Paul Travels ]

Appearance

Shri Sunil Kumar, Authorized Representative (DR) — for the
appellant.

Shri S.K. Pahwa, Advocate — for the Respondent.

CORAM:Hon’ble Shri S.S. Kang, Vice President
Hon’ble Sh. Rakesh Kumar, Member (Technical)




DATE OF HEARING : 23/10/2008.

GMQ OrderNo.g 377’3190%3'[3(1; O/EZIGWg%j

Per. Rakesh Kumar :-

The issue involved in both these appeals is as to whether

during the period from June 2002 to March 2005, the

Y ) Appellants 'who were providing 47 seater semi-deluxe buses
to M/s 10CL Panipatcﬁ/[/‘/s 1L&T Limited for conveyance of

their staff from Karnal to Panipat Refinery and back, were
providing “tour operator’s service” within the meaning of this

terms, as defined under Section 65 (52) of the Finace Act,

1994 and were liable to pay the service tax on this basis.

® There is no dispute about the fact that the vehicles were being
operated as contract carriage but none of the buses being used

had been granted “tourist permit” by the State Transport
Authority under Rule 82 of the Central Motor Vehicle Rules.

The CCE (Appeals) vide the impugned orders has set aside

the service tax demand for the period prior to 10/09/04 on the

ground that during the period prior to 10/09/04" service tax

was chargeable only if a person was operating tours in a

tourist vehicle covered by a permit granted under Motor

Vehicle Act, 1988 and that since the appellant‘s vehicle were
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not registered as “tourist vehicle”, they could not be said to
have been operating tours in a tourist vehicle. It is
ordesy” of the Commissioner (Appeals) which have been

challenged by the Revenue in these two appeals.
7 Heard both the sides.

71 Shri Sunil Kumar, the learned departmental
representative pleaded that the appellants have 1o be treated as
tour operators in view of Hon’ble Madras High Court
judgment in case of Sri Pandyan Travels vs. CCE, Chennai
— I reported in 2004 (163) E.L.T. 409 (Mad.), wherein the
Hon’ble High Court rejecting the appellant’s claim that their
VehiC1CSO/:°1"IaZ Peing ‘tourist vehicle’ as prescribed under
Section 2 (43) of the Motor Vehicle Act and for this reason,
they cannot be treated as ‘tour operators’, held that the
contract carriage vehicles are also covered under the service
tax.

72 Shri S.K. Pahwa, Advocate, the learned counsel on

behalf of the espondents made the following submissions :-

(1) The issue involved in this case is squarely covered
by the Division Bench judgment of Hon’ble Madras

High Court in case of Secretary Federation of Bus-

Operators Association of Tamil Nadu vs. Union of

India reported in 2001 (134) E.L.T. 613 (Mad.),




wherein Hon’ble High Court in para 36 & 41 of the
judgment has held that the permit contemplated under
Section 65 (52) of the Finance Act thereunder need not
necessarily be a tourist permit—it can be any permit
granted under the Central Motor Vehicles Act on the
Rules framed— the only condition being that the vehicle
should be a ' tourist vehicle, within the meaning of
Section 2 (43) of Motor Vehicle Act read with Rule 128
of the Central Motor Vehicles Rules and it should be
used by the concerned tour operator for the purpose of
tour. In this case, neither the buses used have been
issued ‘tourist permit’ implying that the same conform
to the requirement of Rule 128 of the Central Motor
Vehicles Rules nor it is the Revenue’s case that the
vehicles conform to the definition of ‘tourist vehicle’
defined under Section 2 (43) of the Motor Vehicle Act,
readwith Rules 128 of the Central Motor Vehicle Act.

(2) The above-mentioned judgment of the Hon’ble
Madras High Court has been followed by the Tribunal
in the cases of Commissioner of Central Excise &
Customs, Vadodara — II vs. Gandhi Travels reported
in 2007 (6) S.T.R. 430 (Tri. — Ahmd.) and Gatulal V.
Patel vs. CCE, Vadodara — II reported in 2007 (7)
S.T.R. 426 (Tri. — Ahmd.).

3. We have carefully considered the submissions from
both the sides. It is an admitted position that the vehicles

being used for operating tours are not ‘tourist vehicle’, as

defined under Section 2 (43) of the Motor Vehicle Act,
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readwith Rules 128 of the Central Motor Vehicle Rules.
Therefore, in view of Hon’ble Madras High Court’s judgment
in case of Secretary Federation of Bus-Operators Association
of Tamil Nadu vs. Union of India (Supra), the vehicles being
used by the Appellant for conveyance of their client’s staff
cannot be said to be tourist vehicles and hence the Appellant
cannot be said to be a tour operators within the meaning of
this term, as defined under Section 65 (52) of the Finance Act.
We, therefore, find no infirmity in the impugned order setting
aside the service tax demand for the period prior to

10/09/2004. The Revenue’s appeals are dismissed.

(Operative part of the order pronounced in the open court.)

(S.S. Kang)
Vice President

(Rakesh Kumar)
Member (Technical)
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