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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, RK. PURAM,
NEW DELHI

COURT -11

SERVICE TAX APPEAL NO. 150 OF 2006

[Arising out of Order-in-appeal No. 100-CE/APPL/KNP/06 dated
27.02.2006 passed by the Commissioner (Appeals), Customs & Central
Excise, Kanpur]

For approval and signature:

Hon’ble Mr. S.S. Kang, Vice President,
Hon’ble Mr. Rakesh Kumar, Member (Technical)

1. | Whether Press Reporters may be allowed to see the
order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

2. | Whether it would be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication in
any authoritative report or not?

3. | Whether their Lordships wish to see the fair copy of
the order?

4. | Whether order is to be circulated to the
Departmental authorities?

M/s. Agra Steel Corporation Appellants
Vs.

CCE, Kanpur Respondent

Appearance:

Shri A.K. Madan, Departmental Representative, for the Revenue;
Shri V.K. Agrawal, Advocate for the respondents;




Coram:

Hon’ble Mr. S.S. Kang, Vice President,
Hon’ble Mr. Rakesh Kumar, Member (Technical)

Date of Hearing: 11" July, 2008
FINAL ORDER NO. S’//} 323 (l 08  dated !! ( 9,

Per S.S. Kang:

Appellants filed this appeal against the impugned order whereby
demand of service tax along with interest was confirmed and penalties
were imposed.

2. The appellants are engaged in handling and storage of iron and
steel materials of M/s. Rashtriya Ispat Nigam Ltd. as a consignment
agent in respect of stock yard at Agra and Kanpur. The appellants are
registered under service tax rules and paying service tax in respect of
commission received from Rashtriya Ispat Nigam Ltd. Show cause
notice was issued for demand service tax in respect of gross amount
charged as consignment agent by the appellants. The adjudicating
authority demanded service tax after taking into consideration gross
amount received on account of consignment agent.

3. The contention of the appellants is that they are consignment
agent of Rashtriya Ispat Nigam and they are receiving material by rail
or by road and during storage of the material some allied functions were

also carried out by the appellants such as cutting, bending or

straightening the material. Contention is that cost of transportation is




not to be included for assessing the liability of the appellants as
consignment agent for the purpose of service tax. The appellants relied
upon the decision of the Tribunal iﬁ the case of E.V. Mathai & Co. vs.
CCE, Cochin, reported in 2006 (3) STR 116 /which was followed by the
Tribunal in various decisions. Contention is that the Tribunal held that
for purpose of service tax in respect of clearing and forwarding agent
lorry freight charges collected on behalf of the principals are not to be
included in the assessable value. The appellants also submitted that the
principals is reimbursing the expenses towards loading, un-loading, etc.
of the goods, therefore, these expenses are not to be taken into
consideration for arriving at the liability as consignment agent. It is
also submitted that cost of cutting, bending and straighteningjgggthing
to do with the service of consignment agent, therefore, the same are not
includible in the gross amount for the purpose of service tax.

4. Contention of Revenue is that the appellants were appointed as
consignment agent and as per terms and conditions of the agreement the
appellants are to receive and clear the consignment, loading, un-loading
into trucks, trailers, carrying transportation to stock yar, warehouse, etc.
and thereafter the appellants were to dispatch the consignment to
customers under invoices. Contention of the Revenue is that the
appellants are charging the steel plants under composite bill. The

appellants are providing service as consignment agent, therefore, the

appellants cannot say that the charges of transportation, loading and




unloading are not part of service provided by the appellants. As the
appellants are charging by a single bill for the service provided by them,
therefore, contention of the appellants that the charges in respect of
loading, un-loading, etc. are not includible in the gross amount
chargeable to service tax is not sustainable.

5. In this case the appellants are registered with the Revenue
authorities as consignment agent of. Rashtriya Ispat Nigam. As per
terms of the agreement which is for consignment agency the appellants
are to received the goods from factory of the principal anil to warehouse
the goods, arranging dispatch of the goods under invoices on behalf of
the principal. The appellants are also to maintain record of receipt and
dispatch of the goods. We find that as per the provision of Section 65
(25) of the Finance Act, clearing and forwarding agent means any
person who is engaged in providing any service, either directly or
indirectly connected with clearing and forwarding operations in any
manner to any other person and includes a consignment agent also.

6. The appellants as per terms of the agreement of consignment
agent are performing the function of clearing and forwarding agent.
The appellants relied upon the decision of the Tribunal in the case of
E.V. Mathai & Co. (supra),we find in that case the Tribuna} after taking

into consideration that there was a separate contract for transportation of

the goods and as C & F agent held that the transportation charges which
/

are received under separate contract and separate bills were raised in




respect of transportation cfiarges, hence these charges are not to be
taken into consideration for fixing the liability as C & F agent. In the
present case facts are different. In the present case there is one contract
and the appellants are also charging the total consideration amount
under a single bill, therefore, in these circumstances we find no merit in
the contention of the appellants that the charges in respect of
transportation, loading and unloading are not to be taken into
consideration for fixing the liability as consignment agent.

7. In respect of cutting, bending and straightening of the material
during warehousing period we find that these functions are not related
to the service provided by the consignment agent. Therefore, charges in
respect of cutting, bending and straightening of the material are not to
be included for the purpose of fixing liability for consignment agent.
The impugned order is modified to this extent only, otherwise the
impugned order is upheld. The appeal is disposed of as indicated
above.

(Operative part pronounced in the Open Court.)

(3.S. KANG)
VICE PRESIDENT

(RAKESH KUMAR)
MEMBER (TECHNICAL)
Dated 23" October, 2008
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