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ST/443/06

[Arising out of Order—in-Appeal No.546/CE/CHD/06 dt.15.6.06
passed by the Commissioner of Central Excise, Chandigarh)

For approval and signature:

Hon’ble Mr. S.S.Kang, Vice President
Hon'ble Mr, RAKESH KUMAR, MEMBER (TECHNICAL)

1. Whether Press Reporters may be allowed to see:
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

PY 2. Whether it would be released under Rule 27 of :
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
® copy of the order?

4, Whether order is to be circulated to the
Department Authorities:

CCE, Chandigarh Appellant

Versus

M/s. Rainbow Denim Ltd. Respondent

Appearance

Ms. L.B.Yadav, Authorised Departmental Representative(DR) For

appellant
.Shri Atul Gupta, CS for respondent

Coram: Hon’ble Mr, S.S.Kang, Vice President
Hon'ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

) Date of decision: 23.10.08 /
o] Order No. 37/39/@ (A:%_




o

Per 8.S Kang:

Heard both sides, The revenue filed thijg appeal against the
impugned order passed by the Commissioner(Appeals) whereby
Commissioner(Appeals) held that the service tax is not leviable in the
present case as the service was not provided inside India.

2. The contention of the revenue is that the respondent is receiving
the service of foreign based commission agents in respect of goods being
exported and that amount of sales commission was duly admitted in the
books of accounts, The contention of the revenue is that as the
® respondents are receiving the taxable service providing by non residents
who does not have any office in India, therefore, respondent being
@ recipient of that taxable service is liable to pay service w.e.f. 1.1.05. The
revenue relied upon the Larger Bench decisijon of the Tribunal in the case
of Hindustan Zinc [ td. vs CCE reported in 2008(11)STR.338.
4, The contention of the respondent is that the service was never
provided in India, therefore, findings of Commissioner(Appeals) are
correct as the service provider never visit in India, therefore, respondents
are not liable for service tax.
[ Y} We find that the respondents are paying commission to foreign
based commission agents in respect of goods being exported. The foreign
based commission agent is booking order on behalf of the appellant and

goods were supplied from India. We find ratio of the Hindustan Zinc Ltd.

is fully applicable on the facts of the case, the Tribunal held that taxable




service provided by non-resident G om outside India who does not have

any office in India, having been specified as taxable service we.f 1.1.05

31.3.05. In these circumstances, we find that the matter requires for
reconsideration. The impugned order is set aside and the matter is
remanded back to Commissioner(Appeals)to decide afresh after affording
an opportunity of hearing to the appellant. The appeals is disposed of by
way of remand.

Order dictated in the open Court.

(S.S.Kang)
Vice President

(Rakesh Kumar)
Member Technical







