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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
West Block No.2, R.K.Puram, New Delhi-110066.
Principal Bench, New Delhi.

ST/107 & 108/07

[Arising out of Order-in-Appeal No0.277-78/CE/MRT-1/06
dt.12.12.06 passed by the Commissioner of Central Excise,
Meerut)

For approval and signature:
Hon’ble Mr. S.S.Kang, Vice President
Hon'ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

1. Whether Press Reporters may be allowed to see:
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 1982?

2. Whether it would be released under Rule 27 of :
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4, Whether order is to be circulated to the
Department Authorities:

CCE, Meerut Appellant

Versus

M/s. Highway Motors
M/s. Adarsh Trading Co. Respondent

Appearance

Shri Fateh Singh, Authorised Departmental Representative(DR) For

appellant
Sh. P.R.Mullick,Adv. for respondent

Coram: Hon’ble Mr. S.S.Kang, Vice President
Hon’ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

Date of de01s1on 6.]10.08
@Mﬁ OrderNo. S /3, ‘: - BO/D/X




Per S.S.Kang:

Common issue is involved, thergfofe, these appeals are taken up
together. The revenue filed these appeals against the impugned order
whereby Commissioner(Appeals) held that the respondents are not

- providing the service of tour operator. The Cémmissioner(Appeals) after

\/\MV‘\' < 1/
going through the evidence on record held that the evidence produced by

e hfree v
the respondent by way of rtecerved of Regional Transport Authority,

Dehradun to the effect that the buses, in question, are ordinary buses and \
they are o erated as ‘contract carriage’ or stage camag \e—’l ON’Q(’A/"\ 'X
Buoven Can ~at A Cotegenina 4 ocs Tortad b?)'v ,
@ 2. The contention of the revenue is that as the respondents are
organizing tour, therefore, they are providing service of tour operator. It
is also submitted that Commissioner(Appeals) relied upon the decision of
the Tribunal in the case of Usha Breco Ltd. vs CCE reported in
2006(4)STR.88 and revenue has filed a reference application before the
Hon’ble High Court. The revenue relied upon the decision of the Hon’ble
High Court of Madras in the case of Secy. Federn. Of Bus-operators
Assn. of T.N. vs UOI reported in 2001(134)ELT.618(Mad.).
3. The contention of the respondent is that the buses, in question, are
not tourist vehicle as provided under Rule 128 of Central Motor Vehicles

Act,1989. As per the Motor Vehicles Act,1988 ‘tourist vehicle’ means a

‘contract carriage’ constructed or adapted and equipped and maintained

in accordance with such specification as may be prescribed in this behalf.




In the present case, there is no evidence on record to show that the buses,
in question, are constructed or adapted and maintained in accordance with
such specification. The respondent relied upon the decision of the
Tribunal in the case of CCE vs Gandhi Travels reported in

~ 2007(6)STR.430. It was followed in the case of Gatulal V.Patel vs CCE

reported in 2007(7)STR.426.
4, We find that in the present case, there is no evidence that vehicles,
in question, are tourist vehicles. As tourist vehicles means a ‘contract
carriage’ constructed or adapted and maintained in accordance with such
specification as prescribed. The decision relied upon by the Revenue in
the case of Secy. Federn. of Bus-operators Assn. of T.N.(supra)Hon’ble
High Court in para 14 held as under:
“We have, therefore, no hesitation first to hold that the first and
foremost condition for a person to be held as a “tour operator”
within the meaning of Section 65(52) of the Finance Act is that
he must be engaged in the business of operating tours in a ‘tourist
vehicle’ in terms of Section 2(43) of the Motor Vehicles Act and
in no other type of vehicle and, therefore, necessarily such
vehicle must conform to the conditions prescribed under Rule
128 of the Central Motor Vehicles Rules”.
5. In the present case that there is no evidence to show that the buses,
in question, are tourist vehicles as provided under Section 2(43) of the
Motor Vehicles Act. In similar situation, the Tribunal after considering
the decision of the Hon’ble Madras High Court held that tourist vehicle to
be as per provisions of “Motor Vehicles Act and Rules and when vehicle

’
is not covered by the description of tourist vehicle and not run as such




L
w— person concerned not covered under the scope of tour operator. In view

]
of the above discussion, we find no infirmity in the impugned order. The

appeals are dismissed.

Order dictated in the open Court.

(S.S.Kang)
Vice President

(Rakesh Kumar)
Member Technical




