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IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. III

Service Tax Appeal No. 216 of 2007

[Arising out of Order-in-Appeal  No. 01/RPR-1/2007 dated
23.1.2007 passed by Commissioner (Appeals) Central Excise,
Raipur, Chhattisgarh]

For approval and signature:

Hon'ble Mr. M. Veeraiyan, Member (Technical)
Hon'ble Mr. P.K.Das, Member (Judicial)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

7 Whether it should be released under Rule 27: o
of the CESTAT (Procedure) Rules, 1982 for Y\}
publication in any authoritative report or not?

3. Whether Their Lordships wish to see the fair
copy of the Order?

4. Whether Order is to be circulated to the : 7,&/),
Departmental authorities?

M/s. Bharat Aluminium Co. Ltd. Appellant
Vs.

Commissioner of Cehtral Excise Respondent
Raipur

Appearance:

Ms. Tejswani, Advocate for the Appellant
Mr. L.B. Yadav, DR for the Respondent

CORAM:

Hon'ble Mr. M. Veeraiyan, Member (Technical)
Hon'ble Mr. P.K.Das, Member (Judicial)




o/,

Date of Hearing/Decision: 19.11.2008

@{Ml ORDER NO . N /3 GCL]G{

Per P.K. Das (for the Bench):

Heard both sides. Perused the records.

2. The appellant received engineering consultancy from the foreign
companies. Service tax was demanded for the payments made by the
appellant to the foreign companies, who provided consultancy services.
The period of dispute is&\ZOOI to 31.3.03. It was proposed demand of
Service Tax under Rule 2 (1)(d)(iv) of the Service Tax Rules. The
Commissioner (Appeals) observed that in view of Rule 2(1)(8{)(iv) inserted
on 16.8.2002, the appellant cannot be held liable to pay service tax prior to
16.8.2002 as the service receiver cannot be made liable to service tax on
behalf of a person who is not-resident or is from outside India does not
have any office in India. The learned advocate placed reliance on Larger
Bench decision of the Tribunal in M/s. Hindustan Zinc Ltd. vs. CCE,
Jaipur [2008 (TIOL) 1149 CESTAT (Delhi-LB)]. The relevant portion of
the said decision is reproduced below:

“16. In fairness to the learned SDR we must mention that a rather
detailed argument was made on the rules of interpretation; he also
cited decisions to support his contention (so did the learned Advocate
for the appellant); in view of the clear legal position, as it appears to
us and stated hereinabove, we have not considered it necessary to deal
with them. |

17. The upshot of the above discussion is that the taxable service
provided by a non-resident or from outside India, who does not have
any office in India, having been specified as ‘taxable service’ with

effect from 1.1.2005, under notification No. 36/2004, recipient of such

service could not be held liable for paying service tax prior to




¢ 1.1.2005 notwithstanding the amendment in rule 2(1)(d) of the
Service Tax Rules under noti‘ﬁcat'ion no. 12/2004.
18. We thus concur in the view expressed in the cases of Aditya
Cement and Ispat Industries, supra. The issue is thus answered in
favour of the assessee and it is held that as a recipient of the
‘consulting engineer’ service from outside India, the appellant was

not liable to pay service tax prior to 1.1.2005.”

3. Respectfully following the decision of the Larger Bench of the
Tribunal in the case of Hindustan Zinc Ltd. (supra), we find that the

@ impugned order is not sustainable. Accordingly, the impugned order is set
aside. The appeal is allowed with consequential relief.

(Pronounced in the open Court)

( M. Veeraiyan )
Member(Technical)

( P.K.Das )
® Member(Judicial)
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