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CUSTOMS APPEAL BRANCH
Appeal No.  ST/441 /2006 - CU{DB] Date 01/12/2008

Assistant Registrar
C.E.S.T.A.T. New Delhi

To:
M/S TECHNICA COLOR LLAB.

75.RAJPUR ROAD.HIMALAYA
APARTMENT.DEHRADUN.UTTARANCHAL.

M/S TECHNICA COLOR LAB. Appellant
' Vs
C.C.E.MEERUT I Respondent
I am directed to transmit herewith a certified copy of Final order No. ST/369/08 CUIDB]| dated 20.11.08

passed by the Tribunal under ~ Section 129. (B) of the Customs Act.1962 & Financial Act 1994 relating to Service Tax
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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL, NEW DELHI,"PRINCIPAL BENCH NEW DELHI
Service Tax Appeal No.441 of 2006

[Arising out of Order-in-Original No.51/05(ST/Photo/04) dated
14.07.2005 of the Commissioner of Customs & Central Excise
(Appeals), Meerut-I]

Date of Hearing/ Decision:20.11.08
For approval and signature:

Hon’ble Mr. M. Veeraiyan, Member (Technical)
Hon'ble Mr. P.K. Das, Member (Judicial)

1. Whether Press Reporters may be allowed to see
CESTAT (Procedure) Rules, 1982.

2. Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy
of the Order?

4. Whether Order is to be circulated to the Departmental ‘ %
authorities? % '
M/s. Tehnnica Colour Lab. ...Appellants
[Rep. by Shri J.K. Mittal, Shri A. Upadhyay & Sh.Ravi Sharma, Advocates]
Vs.
CCE, Meerut-1 ....Respondent

[Rep. by Shri L.B. Yadav, DR.]

CORAM: Hon’ble Mr. M. Veeraiyan, Member (Technical)
Hon’ble Mr. P.K. Dzs, Member (Judicial)

QM\ Order No. =/, / 369/%% aed20.11.2008

Per P.K. Das:

After hearing both the sides and on perusal of the records, we find

that the issue involved in this case is as to whether the value of material

consumed in the process of developving and printing of photographs was
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excludable from the gross amount charged for the service of photography
for the purpose of calculating service tax. We find that the Tribunal in the
case of M/s. Delux Colour Lab. Pvt. Ltd. & Another Vs. CCE, Jaipur

vide Final Order No.ST/285 to 288 of 2008 dated 22.10.2008 held that
)nd/vxa\)\/\

the value of materials cannot be cafcutated while computing the value of
the services. The relevant portion of the said decisions is reproduced

below:-

“12. It would thus appear that the decision in

BSNL case lays down the law that works contract

(and also catering contract) involves the element of

both sale and service contract and that the service and

sale elements can be split up. That being so, we do not

® find any merit in the submission of the Revenue that

the decision in BSNL case cannot be treated as an

authority on the issue of service tax. If the

photography service is a ‘works contract’, it would

follow that if involves the element of both sale and

service, and the sale portion of the activity or

transaction cannot be included in the taxable value of

service. There cannot be any doubt, in view of sub-

clause (b) of clause (29-A) of Article 366, that

deemed sale of the materials takes place in the

rendering of photography service and, therefore, the

value of the materials cannot be included while

computing the value of the service. ‘Sale’ and

® ‘Service’ can not stand in the same box. Sale cannot
be treated as service and vice versa.”

2. The Tribunal held that the non-inclusion of the value of materials
used in the photography is gt in accordance with law. We agree with the

decision of the Tribunal in the case of Delux Colour Lab. Pvt. Ltd. &

Another (supra). So, the demand of duty and penalties are not
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sustainable. Accordingly, the impugned order is set aside. The appeal is
allowed with consequential relief.

Order dictated & pronounced in open court on 20.11.2008.

( M. Veeraiyan )
Member (Technical)

( P.K*Das)
Member (Judicial)




