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IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. III

Service Tax Appeal No. 480 of 2006

[Arising out of Order-in-Appeal No. 419/HKS(CE)JPR-
11/2006 dated 10.7.2006 passed by Commissioner of Customs
& Central Excise, Jaipur, Rajasthan]

For approval and signature:

Hon'ble Mr. M. Veeraiyan, Member (Technical)
Hon'ble Mr. P.K.Das, Member (Judicial)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27: N ‘
of the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether Their Lordships wish to see the fair
copy of the Order?

4 Whether Order is to be circulated to the : \}«\’/)
Departmental authorities?

M/s. Kamdhenu Air Services Appellant

Vs.

Commissioner of Customs & Respondent

Central Excise, Jaipur

Appearance: Mr. Atul Gupta, Company Secretary , for the Appellant
Mr. Sunil Kumar, DR for the Respondent

CORAM: Hon'ble Mr. M. Veeraiyan, Member (Technical)
Hon'ble Mr. P.K.Das, Member (Judicial)

Date of Hearing/Decision: 1.12.2008
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-l‘ | CM\ ORDER NO . §7\/[(‘1°1{68/

Per P.K.Das (for the Bench):

The appellant filed this appeal against the order in Appeal
No. 419/HKS(CE)JPR-11/2006 dated 10.7.2006 passed by the
Commissioner (Appeals), Jaipur.
2.  Relevant facts of the case in brief are that the appellant is
providing services under the category of courier service.
Central Excise officers visited their business premises and
detected the non-payment of tax. There was confusion as to
whether proprietary firm would be treated as commercial
concern. However, the applicant deposited the tax of
Rs.60,127/- immediately and the balance amount of
Rs.15,200/- was deposited after issue of show cause notice
before adjudication order. The adjudicating authority
confirmed the demand of tax of Rs.75,327/- and appropriated
the same as deposited by them alongwith interest. He also
imposed penalties. Commissioner (Appeals) upheld that
® adjudication order.
3. Heard both sides and perused the records. The main
contention of the learned counsel on behalf of the appellant is
that there was dispute on levy of tax on proprietary firm as to
whether it would be treated as commercial concern. He placed
on record a decision of the Tribunal in the case of CCE, Jaipur
vs. R.S. Financial Services [2008 (9) STR 231 (Tri-Del)] held
that proprietary concern and proprietary synonymous and it
would be treated as commercial concern. In view of that

learned counsel submits that the appellant had already
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deposited the entire amount of tax with interest before issue of
show cause notice and therefore, penal provision should not be
invoked. He is not disputing the demand of tax with interest.
4. We find that the appellant is a small entrepreneur,
engaged in the business of courier service. The appellant has
already deposited the tax with interest before issue of
adjudication order. It is seen that there was confusion
regarding the levy of tax. Hence the penalties imposed on the
appellant are not warranted. Accordingly, the penalties are
set aside. Demand of tax and interest are upheld. The appeal
is allowed in the above terms.

(Dictated & Pronounced in the open Coutt)

( M. Veeraiyan )
Member(Technical)

( P.K.Das )
Member(Judicial)
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