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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi

COURT-II1
Date of hearing/ decision:5.12.2008
Service Tax Appeal Nos.217 & 115 of 2007

Arising out of the order in appeal No.1076/CE/CHD/06 dated 24.11.06
passed by the Commissioner Customs & Central Excise (Appeals),

Chandigarh.
For Approval and Signature:

Hon'ble Mr. M. Veeraiyan, Member (Technical)
Hon'ble Mr. P.K. Das, Member (judicial}

1 | Whether Press Reporter may be allowed to see the No ]
Order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827
2 | Whether it should be released under Rule 27 of _
CESTAT (Procedure) Rules, 1982 for publication in N
any authoritative report or not?
3 | Whether their Lordships wish to see the fair copy of | Seen
the Order?
4 | Whether Order is to be circulated to the Yes
Departmental authorities?
Appellant Respondent
C.C.E. VS, M/s Malwa Cotton Spinning Mills
Chandigarh Ltd.
Appellant Respondent
M/s Malwa Cotton Spinning Mills VS. C.C.E.,
Ltd. Chandigarh
Appearance:

Shri L.B. Yadav, Authorized Departmental Representative (DR} for the
Revenue and Shri Hemant Bajaj, Advocate for the assessee

Coram : Hon’ble Mr. M. Veeraiyan, Member (Technical)
Hon'ble Mr. P.K. Das, Member (Judicial)
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Per P.K. Das:

Both the appeals are arising out of a common order in appeal and

therefore, both are being taken up together for disposal.

2 After hearing both sides and on perusal of the record, we find that the
A
J\T‘V-‘J\

assessee paid salen commission to foreign brarmd company in respect of

goods exported by them. The issue involved in this case is the liability of
payment of tax on the assessee, paid against service provided by non-
resident or from outside India and not having any office in India.
Commissioner (Appeals) held that liability to pay service tax will be on the
service provider only with effect from 1.1.05 onwards and confirmed
demand of tax from 1.1.2005 to 31.12.2005. Revenue filed appeal for setting
aside the demand prior to 1.1.2005. The assessee filed the appeal for the
demand of tax from 1.1.2005 to 31.12.2005. We find that the issue is no
more res integra in view of the decision of the Tribunal in the case of Foster
Wheeler Energy Ltd. vs. C.C. Ex. & Cus. , vadodara II - 2007 (7) STR 443

(Tri-Ahmd.).
3. The relevant portions of the said decision is reproduced below:

6.8 We also noticed that there has been an
amendment by way of inserting Section 66A in the
Service Tax Provisions by the Finance Act, 2006
w.e.f. 18-4-2006. There is no doubt that the
services rendered are ultimately in relation to
setting up of the LNG terminal in India.
Nevertheless, no reliable evidence has been
adduced to, contradict the claim of the appellant
that the services claimed by them as offshore
services are not offshore services. Such offshore
services are liable for tax consequent to the
amendment w.e.f. 18-4-2006, but for earlier
period the same will not be so.

6.9 Service Tax Circular No. 36/4/01 dt. 8-10-
2001 holds that service provided beyond the
territorial waters will not attract service tax. This
circular will be relevant till the amendment
brought out in service tax laws by insertion of
Section 66A w.e.f. 18-4-2006. Therefore, the
appellant’s contention that the demand on
services relating to identified offshore services




cannot be subjected to service tax during the
relevant/period is acceptable.”

4. We have also noticed that the Larger Bench of the Tribunal in the case
of Hindustan Zinc Ltd. - 2008 (11) STR 338 (Tri-LB) held that service
recipient of the Consultant Engineer provided from outside India became
liable to pay service tax not prior to 1.1.2005 in view of amendment of
Service Tax Rules. The Tribunal in the case of Foster Wheeler Energy Ltd.
(supra) held that in view of insertion of 66A of the Finance Act, 1994 with
effect from 18.4.06 and the Board Circular the offshore services provided

are not taxable prior to 18™ April, 2006.

5 In view of the Larger Bench decision in the case of Hindustan Zinc Ltd.
(supra), we do not find any merit in the appeal of the Revenue. The appeal

filed by Revenue is rejected.

6. In view of the decision of the Tribunal in the case of Foster Wheeler
Energy Ltd. supra, We find that demand of tax from 1.1.2005 to 31.12.2005
is not sustainable. Accordingly, Commissioner’s (Appeals) order in so far as
demand of tax from 1.1.2005 to 31.12.2005 is set aside. The appeal filed by

the assessee is allowed with consequential relief.

(Dictated and pronounced in the open Court)

(M. Veeraiyan)
Member (Technical)

(P.K. Das)
Member (Judicial)
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