TELEGRAM : CEGCANAL
Website : www.cestat.gov.in o
— - REGISTERED / AD
Email : delhi@cestat.gov.in

CUSTOMS. EXCISE & SERVICE TAX APPELLATE TRIBUNAL
PRINCIPAL BENCH, WEST BLOCK No.2, RK.PURAM, NEW DELHI - 110066

SINGLE MEMBER APPEAL BRANCH
Appeal No. E/ 1770/2006-1774/2006AND E/ 1775/2006-SM[BR] Date 17/01/2008

Assistant Registrar
C.EST.AT,New Delhi

To:
M/S NANDA DEVI SHARMA

C/0 SMT. DIMPLE GIRISH AGARWAL 248-R,
MAHALAXMI NAGAR, INDORE MP)

M/S NANDA DEVI SHARMA Appellant
Vs
THE COMMISSIONER OF CENTRAL EXCISE INDORE Respondent

[ am directed to transmit herewith a certified copy of Final order No. 88-93/2008-SM[BR] dated 2.1 2008

passed by the Tribunal under Section 35-C(1)of Central Excises Act, 1944
¢
AsSIS istrar
S ppeal Branch)

Copy to:
1. Respondent
THE COMMISSIONER OF CENTRAL EXCISE INDORE
P .B.NO.10, MANIK BAGH PALACE, INDORE
452001

2 Adv. / Consult SHRL A.K. PRASAD ADV.
90, LAWYERS CHAMBERS, SUPREME COURT OF INDIA
NEW DELHI-110001

3. SDR.

Bar association, CESTAT, New Delhi

M/s. Deeparchi Publications, M-93, marg. 43, saket, New
M/s Centax Publictions (P) Ltd., 1512-E, Bhishm Pitamah
Excise & Customs cases, B-37, Sector -1, NOIDA -201301

_ R.Venkatraman Constt. 44-B, S.Suncity, Ghaziabad -

10. Nidheshak publications, 1.P.Estate, new Delhi

11. Taxmann Allied Service Pvt Ltd., 21/35, West Punjabi Bagh,
12. Co, Law Institution

13. TAX INDIA, B-X1/8183,Vasant Kunj, New Detlhi - 110070

14. Office Copy </>

15. Guard file - _
2 MANOJ KUMAR AGARWAL A

C/O SMT. DIMPLE GIRISH AGARWAL, 248-R, MAHALAXMI NAGAR, INDORE (M.P) s S el Branch)
3 M/S RAJESH REDDY

C/O. SMT. DIMPLE GIRISH AGRAWAL, 248-R, MAHALAXMI NAGAR, INDORE (MP)

450221

4 M/S ASHOK SINGH VERMA
C/O. SMT. DIMPLE GIRISH AGRAWAL, 248-R, MAHALAXMI NAGAR, INDORE (M.P)

g, M/S CHUDAMAN MOHAN PRAJAPATI
5 C/O. SMT. DIMPLE GIRISH AGRAWAL, 248-R, MAHALAXMI NAGAR, INDORE (M.P)

G+ MANOJ KUMAR AGRAWAL

BN |

...... ANTAMAR TT\TD()RE[MP]



IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
West Block No.2, R.K.Puram, New Delhi-110066.
Principal Bench, New Delhi,

Excise Appeal No.1770-1774 of 2006-SM and 1775/06-sM

(Arising out of Order-in-Appeal No.IND-1/19-23/06 dt.17.1.06 passed
by the Commissioner(Appeals), Indore)

For approval and signature:

Hon’ble Mr. P.K.DAS, MEMBER JUDICIAL

1. Whether Press Reporters may be allowed to see:
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of - S
the CESTAT (Procedure) Rules, 1982 for |
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4. Whether order is to be circulated to the
Department Authorities

Ms. Nanda Devi Sharma & Ors. Appellant
VS

CCE, Indore Respondent

Appearance

Shri A.K.Prasad, Adv. for appellant
Shri S.L.Meena, Authorised Representative(DR) For Respondent

Coram: Hon’ble Mr.P.K.DAS, MEMBER JUDICIAL

Date of decision: 2.1.08
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Per P.K.Das:

The relevant facts of the case are that the appellants procured coal ash

from M/s. Nepa Ltd., which they sold to their customers. Ms. Nepa Ltd.
- paid duty under protest. The appellant filed refund claim before the
adjudicating authority based on the Hon’ble Gujarat High Court Judgment
dt.4.4.2000. The adjudicating authority allowed the refund claim as the
issue of unjust enrichment was settled in favour of the assessee by the
Commissioner(Appeals) in identical case of one of the appellant@Manoj
Kumar Agarwal vide order-in-appeal No.IND-1/121/2004 dt.17.3.04 which
was upheld by the Tribunal vide Final Order No.1797/05-SM  dt.24.8.05.
The revenue filed an appeal before the Commissioner(Appeals).
Commissioner(Appeals) set aside the adjudication order on the ground that
the appellant failed to establish that the incidence of duty had not passed on
to any other person. Hence, the appellant filed these appeals before the
Tribunal.
2. Ld. Advocate submits that the Commissioner(Appeals) while passing
the order, had totally ignored the final order dt.24.8.05 of the Tribunal. He
further submits that the Commissioner(Appeals) préceeded on the basis that
the appellant earned higher profit margin in this case. He also submits that
the Tribunal discussed in the Final Order dt.24.8.05 on this issue and
rejected the appeal filed by the revenue.

3. Ld. DR reiterates the findings ofthe Commissioner(Appeals). He



submits that in all these cases, the sale price of coal ash is much higher than
the purchase price including excise duty and sales tax element, which
indicate that the appellants have passed the excise duty to the customers. He
also submits that mere filing of affidavit of the appellant can not serve the
purpose of unjust enrichment.

4. After hearing both the sides and on perusal of the record, I find that
the adjudicating authority allowed the refund claim following the decision of
the Tribunal on the similar issue. The relevant portion of the order
dt.24.8.05 of the Tribunal is reproduced below:

“I find that Commissioner(Appeals) in the impugned order after
going the account books gave a finding of fact that the
respondents have taken the excise duty paid to the manufacturer
under the category of ‘amount receivable’ and that entire
amount collected from their buyers over and above the purchase
price (without tax) has been taken as gross profit for the income
tax purposes. The Commissioner(Appeals) held as under:

“From the details given above it is clear that the
appellant have consciously not passed on the excise duty
element to their buyers and hence it cannot be concluded that
they have passed on duty element in the guise of Lroﬁt and
hence not eligible for refund. As already stated above, the sale
price was much below the purchase price including the tax
element during the period November,2002 to Jan’03 and that
only from Feb’03 onwards the amount of sale price was higher
than the purchase price including the tax elements by about
10% but this does not mean that the excise duty has been
passed on to the buyers for the reason that the appellants have
clearly indicated in their books of accounts that the excise duty
paid to Nepa Ltd. under the category of ‘amount receivable’
(from the department as refund) and that they had taken the
different between the purchase price from Nepa Ltd. (without
tax) and their selling price to subsequent buyers as gross profit
liable to Income Tax. Accordingly based on the material
available on the record, I am of the view that the tax burden



borne by the appellants in respect of their purchases of Coal

Ash(cinder) from M/s. Nepa Ltd. during the period Nov’02 to

Feb’03 has not been passed on their buyers and that they are

eligible for the refund claimed”.

In view of the finding of the Commissioner(Appeals) which is

based on the account books maintained by the appellant, I find

no infirmity in the impugned order, the appeal is dismissed.

The cross objections are also disposed of in the same manner”.
5. On perusal of the impugned order, it is seen that the
Commissioner(Appeals) rejected the refund claim on the ground that the
profit margin of the appellants are on the higher side. The Tribunal in the
case of CCE, Indore vs Shri Manoj Kumar Agrawal vide order dt.24.8.05
observed that the entire amount collected from the buyers over and above
the purchase price(without tax) has been taken as gross profit for income tax
purpose. So, the refund claim cannot be rejected simply on the ground that
the appellant earned higher profit margin which has already been taken care
by the Income Tax authorities.
6. In view of the above, the order of the Commissionef(Appeals) is set
aside and the adjudication order is restored. The appeals are allowed with

consequential relief.

Order dictated in the open Court.

(P.K.Das)
Member Judicial)
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