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IN THE CUSTOMS, EXCISE & SERVICE
TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, R.K. PURAM,
NEW DELHI

PRINCIPAL BENCH, NEW DELHI

Excise appeal No. 1452 of 2006 (SM)

[Arising out of Order-in-appeal No. 97(HKS)CE/JPR-11/2006 dated
3.2.2006 passed by the Commissioner (Appeals-II), Central Excise,
Jaipur]

For approval and signature:

Hon’ble Mr. S.S. Kang, Vice President

1. | Whether Press Reporters may be allowed to see the
order for publication as per Rule 27 of the CESTAT A
(Procedure) Rules, 19827 /

2. | Whether it would be released under Rule 27 of the |
CESTAT (Procedure) Rules, 1982 for publication in f

any authoritative report or not? g LA
3. | Whether their Lordships wish to see the fair copy of
the order?
4, | Whether order is to be circulated to the Departmental
authorities?
M/s. Hindustan Zinc Ltd. Respondents
Vs.
CCE, Jaipur Respondent
Appearance:

Shri Ravi Raghvan for the appellants,
Shri B.S. Suhag, JDR for the respondent

Coram:
Hon’ble Mr. S.S. Kang, Vice President




Date of Hearing: 31* December, 2007

FINAL ORDER NO. 3 7 j of- Sm(BR) dated I -} - 07

Per S.S. Kang:

Heard both sides.

2. The appellants filed this appeal against the impugned order
whereby the demand of duty was confirmed in respect of quantity of
goods found in excess then the recorded balance, and penalty was
imposed.

3. The contention of the appellants is that they are engaged in the
manufacture of Zinc and Lead concentrates. The show cause notice was
issued on 28™ March, 2003 demanding duty on alleged excess production
and clearance of concentrates during the period 1997-98 to 2001-02.
The contention is that concentrate was stored in open place and the same
is being cleared to their manufacturing unit. All the concentrates is
captively consumed. The contention is that during the same period when
the appellants undertook the stock taking there was a shortage of
concentrates and the appellants filed for remission of duty in respect of
concentrates found short and the same was allowed by the Tribunal
reported as 2005 (181) ELT 127 (Tri.-Del.). Further contention of the
appellants is that they undertook periodical stock taking and there was

some shortage of concentrates and sometimes there was some €XCeSsSes

which were very nominal. During the period in question excess was only




0.42%. The contention is that there is no‘intention to clear the goods
without payment of duty.  The appellants also submitted that some
period of demand is beyond 5 years from the date of issuance of show
cause notice.  The appellant also submitted that the demand is time
barred as the appellants were regularly filing RT-12 return and the
Revenue was aware of the periodical stock taking by the appellants.

4, The contention of the Revenue is that the appellants filed remission
application in respect of concentrates which were found short as per their
stock taking and the same was allowed by the Tribunal. The contention
is that as the remission was allowed in respect of concentrates which
were found short the appellants were liable to pay duty in respect of the
concentrates which were found in excess as per their record. The
appellants themselves are undertaking periodical stock taking and their
private record shows that there was excess of stock then reflected in RG-
1 and this factual position is not denied by the appellants.

5. I find that on periodical stock taking during the period in dispute
sometime there was shortage of concentrates then the reflected in RG-1
and sometime there was excess of goods then the reflected in RG-1
records. Regarding shortages which were as per record of the appellants
remission was applied and the same was allowed by the Tribunal vide
order reported as 2005 (181) ELT 127 (Tri.-Del.). Regarding the same

period there was excess of concentrates which were found during

periodical stock taking and the same was reflected in private records of




the appellants. As the appellants were seel;ing remission in respect of
concentrates which were found short, they are liable to pay duty in
respect of concentrates which were found excess then the recorded
balance in the excise record. In respect of limitation the demand beyond
the period of 5 years from issuance of show cause notice is not
sustainable. In respect of remaining demand I find that the appellants
had never informed the Revenue in their monthly return regarding stock
position as per their private record. Therefore, extended period was
rightly invoked. The appellants were reflecting excess stock in their
private records and whole quantity was captively consumed and in
absence of intention to evade duty penalty is not imposable. The appeal
is disposed of as indicated above.

(Dictated & pronounced in the Open Court.)

(S.S. KANG)
VICE PRESIDENT




