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IN THE CUSTOMS, EXCISE & SERVICE
TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, R.K. PURAM,
NEW DELHI

COURT -1

EXCISE APPEAL No. 1270 OF 2006-SM

[Arising out of Order-in-Appeal No. 171-CE/DLH/2005 dated
17.1.2006 passed by the Commissioner (Appeals), Central Excise,
Delhi-I, New Delhi}

For approval and signature:

Hon’ble Mr. S.S. Kang, Vice President

1. | Whether Press Reporters may be allowed to see
the order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. | Whether it would be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not?

3. | Whether their Lordships wish to see the fair copy
of the order?

4. | Whether order is to be circulated to the

Departmental authorities?
M/s. Punjab Stainless Steel Industries Appellants
Vs.
CCE, Delhi-I Respondent
Appearance:

Shri L.P. Asthana, Advocate for the appellants,
Shri B.S. Suhag, DR, for the Revenue




Coram:

Hon’ble Mr. S.S. Kang, Vice President

Date of Hearing: 25.1.2008

FINAL ORDER NO. 2 2 0 0g-< m(gg)lated 2G. /09

Per S.S. Kang:

Heard both sides.

2. The appellants filed this appeal against the impugned order
whereby refund claim of filed by the appellants was rejected.

3. The appellants are engaged in the manufacture of stainless
steel utensils and are availing benefit of CENVAT Credit in respect
of inputs used in their final product. Stainless steel utensils were
exempted from paylﬁent of Central Excise duty vide Notification No.
10/2003 dated 1.3.2003. The appellants made export of stainless
steel utensils and filed a refund claim in respect of credit availed on
inputs used in the manufacture of goods exported. A show cause
notice dated 30.8.2004 was issued for demial of credit on the ground
that as the exported goods were exempted from payment of duty and
the appellants were not entitled for any credit and credit in their
CENVAT Crédit w.e.f. 1.3.2003 will lapse, hence, no refund. The
appellants replied the show cause notice. The adjudicating authority

rejected the refund claim. The appellants filed appeal against the

adjudication order and the Commissioner (Appeals) in the impugned




order held that the appellants had not followed the procedure,
therefore, they are not entitled for refund.

4, Contention of the appellants is that as per proviso to Rule 5 of
CENVAT Credit Rules the manufacturer is entitled for refund of
Cenvat Credit availed on inputs used in exported goods. It is also
submitted that Rule 6 of CENVAT Credit Rules, 2004 provides that
the input credit is not available in respect of inputs used in the
manufacture of exempted goods. However, this provision is not
applicable for goods cleared for export. The appellants also
submitted that in CBEC Manual (supplementary) it has been
clarified that expression ‘export goods’ has been used and the same
refers to excisable goods (dutiable or exempted) as well as excisable
goods. It is also clarified that the benefit of input stage can be
claimed on export of all finished goods, whether excisable or not.
Contention of the appellants is that in view of the above rules they are
entitled for refund in respect of duty paid on inputs used in exported
goods.

5. The appellants also submitted that in reply to show cause
notice they specifically produced copies of shipping bills and copies
of AR E-1, packing list, Bill of lading, bank realization certificate and

RG23A form. Contention is that all the documents showing export of

the goods already produced before the lower authorities, therefore,




finding of the Commissioner (Appeals) n the impugned order that
the appellants have not produced these documents is factually
incorrect and is not sustainable. The contention is also that in the
show cause notice ground for rejection of refund claim was that as
goods were exempted from payment of duty the appellants are not
entitled for refund and on the ground that procedure is not followed.

6. Contention of Revenue is that the Commissioner (Appeals) In
the impugned order held that proof of export have not been produced
and the production of ARE-1 in reply to show cause notice is only an
after thought. Therefore, refund was rightly denied. Contention 18
that onus is on the appellants to prove that the goods in respect of
which refund claim has been filed were exported, and the appellant
failed to do so, therefore, refund claim was rightly rejected.

7. I find that in this case stainless steel utensils were exempted
from payment of duty w.ef 1.3.2003. The appellants made export of
stainless steel utensils and claimed refund of duty paid on inputs
used in exported goods. Show cause notice was issued for rejection
of the refund claim on the ground that as the exported goods are
exempted no credit is available and the procedure is not followed.

8 I find that Rule 5 of CENVAT Credit Rules, 2004 provides that
manufacturer is entitled to utilize CENVAT Credit in respect of

inputs used in exported goods for payment of duty on other goods,




and in case he is unable to utilized the credit he is entitled for refund.
For ready reference Rule 5 of CENVAT Credit Rules is reproduced
below:-

“RULE 5. Refund of CENVAT credit. — Where any input or
input service is used in the final products which is cleared for export
under bond or letter of undertaking, as the case may be, or used in the
intermediate products cleared for export, or used in providing output
service which is exported, the CENVAT credit in respect of the input
or input service so used shall be allowed to be utilized by the
manufacturer or provider of output service towards payment of,

(i) duty of excise on any final products cleared for home
consumption or for export on payment off duty; or
(ii)  service tax on output service,
and where for any reason such adjustment is not possible, the
manufacturer shall be allowed refund of such amount subject to such
safeguards, conditions and limitations, as may be specified, by the
Central Government, by notification:

Provided that no refund of credit shall be allowed if the
manufacturer or provider of output service avails of drawback
allowed under the Customs and Central Excise Duties Drawback

Rules, 1995, or claims a rebate of duty under the Central Excise

Rules, 2002, in respect of such duty




Further, 1 find that Rule 6 of Rules provides that where a
manufacturer is manufacturing dutiable and exempted goods both, he
has to maintain separate records regarding common inputs used in
manufacture of both the goods and the manufacturer is not entitled
for credit in respect of inputs used in exempted goods. Sub-rule (v)
of Rule 6 further provides that provisions of this rule is not applicable
in case of exported goods as the goods is removed without payment
of duty and cleared for export.

9. Supplementary Central Excise Manual further clarified that the
expression ‘export goods used in Central Excise Rules’ refers to
excisable goods (dutiable or exempted) as well non-excisable goods.
It is also clarified that the benefit of input stage rebate can be claimed
on exported goods of all finished goods, whether excisable or not. In
view of the above provisions of Central Excise Rules which has been
clarified in manual a manufacturer is entitled for credit in respect of
inputs used in exported goods whether exempted or dutiable.
Further, if the goods were dutiable and exported under bond without
payment of duty the manufacturer is entitled for refund of duty paid
on inputs. In these situation the manufacturer who exported the

goods which are exempt from payment of duty cannot be put on

disadvantageous position.




10. In respect of finding in the impugned order that proof has not
been produced, I find that in reply to show cause notice the appellants
filed all the relevant documents such as, copies of shipping bill, duly
certified by customs authorities, ARE-1, bank realization certificate,
as well as Cenvat account. Therefore, it cannot be said that no proof
of export has been produced. In view of the above discussion I find
merit in the contention of the appellants. Impugned order is set aside
and the appeal is allowed.

(Dictated & pronounced in the Open Court.)

(S.S. KANG)
VICE PRESIDENT

Dated 29™ January, 2008

RK




