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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, NEW DELHI

COURT NO. II

Service Tax Appeal No. 734-73%pf 2007 —-SM (BR) with
CO/57-58/08

(Arising out of Order-in-Appeal No. 78-79(ST)/RPR-1/2007 dated 10.9.2007
passed by the Commissioner (Appeals), Customs & Central Excise, Raipur)

For approval and signature

HON'BLE MR. S.S. KANG, VICE PRESIDENT

1. | Whether Press Reporters may be allowed to see the Order for
publication as per Rule 27 of the CESTAT (Procedure) Rules, | (*
19827

2. | Whether it would be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative | o
report or not?

3. | Whether their Lordships wish to see the fair copy of the o
order?

4. | Whether order is to be circulated to the Departmental authorities. 3

CCE, Raipur Appellant

Vs.

M/s Jindal Steel & Power Ltd. Respondent

Appearance:

Shri V.K. Agarwal. DR - For appellant

Shri Reena Khair, Shri Abhishek Jaju, Advocate - For respondent

CORAM:

HON'BLE MR. S.S. KANG, VICE PRESIDENT
Date of Hearing: 7.3.2008

Per S.S. Kang:

Common issue involved in these appeals, therefore, are

being taken up together.
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2. The Appeal No. ST/734/07 is filed by the Revenue
whereby the demand in respect of Service Tax was dropped on
the ground that the service of commission agent who is outside
India was availed prior to 18.4.06. The second Appeal No.
735/2007 is also filed by the Revenue against the order-in-
appeal passed by the Commissioner (Appeals) whereby

consequential refund has been allowed.

3. The main contention of the Revenue is that the service of
Foreign Based Commission Agent rendered prior to 18.4.2006 is
taxable under category of ‘business auxiliary services’ which
includes commission agent. The Revenue relied upon Rule
2(1)(d)(iv) of Service Tax Rules which provides that in relation
to any taxable service provided by a person who is non-resident
or is from outside India, does not have any funds in India, the

person receiving taxable service in India is liable for paying

Service Tax.
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4. 1 find that this issue is now settled by the Tribunal in the
case of Foster Wheeler Energy Ltd. Vs. CCE reported in 2007 (7)
STR 443 against the Revenue. The Tribunal held that the
service provided by service provider which has no office in
India becomes taxable with effect from 18.4.2006 with insertion
of Section 66 of the Finance Act with effect from 18.4.06. In
view of the above decision, I find no infirmity in the impugned
order whereby demand is set aside and consequential relief has
been allowed. The appeals are dismissed.

(Dictated & pronounced in open Court)

(S.S. KANG)
VICE PRESIDENT




